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APPLICATION. 


§ 1. Lire.—Truth of Statements in Application —Held, that 
substantial truth by the applicant in answering questions respect- 
ing his former health is required; that whether a slight head- 
ache or slight cold, or a headache or cold of a serious character, 
was a sickness or not, is to be determined by the jury. 


Manhattan Life Ins. Co. vs. Francisco. 
Rep’d Jour’l, p. 26. 


ASSESSMENT. 


§ 2. Fime.—Assessment of Deposit Notes—The defendant, 
@ mutual fire insurance company, having lost heavily in the great. 
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Boston fire, made an assessment upon the deposit notes of the 
insured, and claimed that they were the absolute funds of the 
company, which might be collected at the discretion of the direc- 
tors, without reference to the necessity of the assessment, whe- 
ther needed for immediate use or not. Held, that the deposit 
note is a credit given by the company to the assured fora part of 
the consideration of the contract of insurance, and is an invest- 
ment of a part of the premium, constituting the reserved capital 
of the company. 
Mass. Statutes, 1826, c. 83 ; 1834, c. 34. 


Held, that the deposit note is just as completely within the con- 
trol of the corporation as the cash premium, except when and so 
far as it may restrict that control by the terms of its contracts 
with its policy-holders, Held, that the authority to assess the de- 
posit notes is derived not only from the statute, which is merely 
mandatory, but from the terms of the note itself, or the contract 
of insurance. 

Long Pond Ins. Co. vs, Houghton, 6 Gray, 77; People’s Ins. Co. vs, 
Allen, 10 Gray, 297; Appleton Ins, Co. vs. Jesser, 5 Allen, 446; Bay State 
Ins. Co. vs. Sawyer, 12 Cush., 64, disagreed with People’s Equitable Ins. 
Co. vs. Babbitt, 7 Allen, 235 ; Traders’ Ins, Co. vs, Stone, 9 Allen, 483. 
Held, that the court has no power to interfere with or restrict the 
authority of the directors in their right to callin a part or the 
whole of the deposit notes. 

Commonwealth vs. Dorchester Mut, Fire Ins, Co. 

Rep’d Jour’l p. 15. Mass. 8. J. C. 


§ 3. Fire.— Assessment of Insolvent Companies—Not avoided 
by Insolvency or by Policy-holders—Two mutual fire insurance 
companies having met with severe losses, an assessment equal to 
the deposit notes was levied on the policy-holders, but this 
amount not being equal to the losses, the companies became in- 
solvent. Held, that the claims being greater than the proceeds of 
the assessments, the companies were justified in assessing the po- 
licy-holders to the full extent of their power. Held, that neither 
the insolvency of the company nor the cancellation of its policies 
will deprive the corporation of the right, nor will relieve the offi- 
cers of the duty to assess all losses upon thdse who were mem- 
bers when they assured. 
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Alliance Ins. Co. vs. Swift, 10 Cush., 433 ; Marblehead Ins. Co. vs. Un- 

derwood, 3 Gray, 210; Fayette Ins. Oo. vs, Fuller, 8 Allen, 27; Gen. Stat- 
utes, c. 58, 3 54, 
Held, that the power of assessment is treated as providing a re- 
serve fund, to be drawn upon at once whenever the immediate 
fund arising from premiums and deposits is exhausted. Held, 
that acts of the policy-holders which might entitle the corpora- 
tion to defend against claims for losses do not necessarily release 
such parties from liability to assessments; and as long as the po- 
licy remains uncancelled, the insured cannot plead want of in- 
surable interest. As long as the insured are members of the cor- 
poration, they are responsible for losses. 

New England Mutual Fire Ins. Co. vs. Belknap, 9 Cush., 142. 

American Central Ins, Co. vs. McLanathan. 


Rep'd 2 Ins. Law Jour’l, 907. Kan. 8, 0. 


§ 4. Fire—TZhe Whole Deposit Fund pledged to pay Losses. 
— Held, that since every assessment is required to be in propor- 
tion to their premium and deposit, no graduation according to 


the age of the respective policies will be admitted. Held, that the 
whole proceeds of the fund assessed, as well as the absolute 
funds, are pledged to make good the losses. No reduction of the 
fund will be allowed, either by apportionment, set-off, or other- 
wise, when the whole is required to pay losses, and therefore a 
set-off is not permitted between the company and those who have 
claims for losses upon which they are entitled to a distributive 
share of the proceeds of the assessment. Nor can the deposit 
fund be reduced by allowing claims of this nature in favor of 
those members who have not suffered loss, nor can they partici- 
pate in the distribution. 


Commonwealth vs. Mass. Mut. Fire Ins. Co. 
Rep'd Jour’! p. 24. 


‘ASSIGNEE. 


§ 5. Fime.—Liability of Assignee to Assessment.—Held, that 
assignees of a policy who have been substituted to all the rights 
of the original assured, with the assent of the company, there- 
by become members, and are liable to assessment. 

Commonwealth vs. Mass, Mut, Fire Ins. Co. 
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ASSIGNMENT. 


§ 6. Lire.—An Absolute Assignment of a Policy with a Con- 
dition of Defeasance is a Mortgage.—Appellee issued a policy on 
the life of Dungan, dated June 17th, 1861, to be paid to his wife 
or assigns ninety days after his death, with the usual condition 
that if the premiums were not paid on the several days they be- 
came due, the policy should be void, etc., and if assigned, writ- 
ten notice should be given to the company and its assent ob- 
tained. The day the second premium became due, the policy was 
assigned by Dungan and wife to Webb, to secure the payment 
of a note, due four months from date of assignment, and the as- 
sent of the company was obtained to this assignment, subject to 
the conditions of the policy. The note was never paid. On the 
28th day of November, 1865, Webb surrendered the policy to the 
company, he having paid the premiums up to that date, and on 
the 26th of June, 1866, suit was brought by Dungan and wife 
against the company for the policy. Held, that the assignment 
being absolute in form, and not a conditional sale, and the re- 
ceipt containing this clause, “ said assignment to be null and void 
upon the payment of said note at its maturity, otherwise to con- 
tinue for the sole benefit of” the assignee, the contract became a 
mortgage and not a pledge, and that the title to the policy vested 
absolutely in the assignee the day the note became due. Held, 
that at the time of the alleged conversion and suit brought, the 
plaintiffs had not the interest and title of bailors to maintain 
trover. 

Dungan’s adm’ vs. Mutual Benefit Life Ins. Co. 

Rep’d Jour’! p. 206. 


CLAIMS FOR LOSS. 


§ 7. Firne—Losses have a Prior Claim over Return Pre- 
miums and Dividends.—Held, that a claim for return premiums 
when a company is insolvent is to be regarded as belonging to 
the same period as the losses themselves, and the prior appropri- 
ation of the fund to pay losses is contemplated by the nature of 
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the association. Held, that the dividend being the result of an 
account of profit and loss, cannot be brought into competition 
with the claims for losses in the general distribution, and was 
only contingent upon the completion of the respective terms of 
the policies. 


Commonwealth vs. Mass. Mut. Fire Ins. Co, 
—4 


CONSTRUCTION. 


§ 8. Fire.—Amendments to Charter—Literal Construction 
Void.—Defendant’s charter provided that “any policy of insur- 
ance issued by said company, signed by the president and coun- 
tersigned by the secretary, shall be deemed binding on said com- 
pany in all cases,” and the substituted amendment to the charter 
in 1862 added the words, “ where the assured has a title in fee sim- 
ple unincumbered to the building, buildings or property insured, 
and to the land covered by said buildings ; but ifthe assured has 
a less estate therein, or if the property or premises are incum- 
bered, policies shall be void, unless the true title of the ,assured, 
or the incumbrances on the same be expressed therein.” Held, 
that a literal construction of the original section would have made 
every policy “ binding on said company,” that had been “ issued 
by said company, signed by the president, and countersigned by 
the secretary.” A literal construction of the substituted section 
would make every such policy “ valid and binding on said com- 
pany,” where the title to the assured is “in fee simple, unincum- 
bered.” The literal construction of either section is wholly inad- 
missible. The repealed section would be held to operate in har- 
mony with and in subjection to the general law applicable to duly 
executed policies of insurance, and the same rule must apply in 
all cases under the substituted section. A general insurance law 
having been passed in 1855 by the legislature of New Hamp- 
shire to remove certain evils which existed in the business of in- 
surance, Held, that a special act passed in 1862, amending de- 
endant’s charter, and having no reference to the general act, did 
not create an exception in favor of this one company, and repeal 
the general act so far as the defendant was concerned. 

Delancey vs. Rockingham Mut. Fire Ins. Co, 

Rep’d Jour’! p. 131. 8. O. N. B. 
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DESCRIPTION. 


§ 9. Fire.—Floating Policy— Double Insurance.—On the 20th of 
April, 1872, Armstrong & Co. effected insurance to the amount of 
$3,000 on lithographic printing presses, at No. 13 Bowker Street, 
Boston. Of this amount, $300 was to attach to hand presses. 
Just before effecting this insurance they had purchased a new lith- 
ographic press, worth $3,500. Permission was given July 3rd to 
remove to a building on the corner of Milk and Devonshire streets. 
October 30th, 1872, Armstrong & Co. purchased the steam lith- 
ographic press described in the policy now in suit, which in- 
sured them in the sum of $4,300 from November Ist, 1872, to 
November Ist,1873. The loss by fire occurred on the 10th of No- 
vember, 1872, and the defendants became liable for the full 
amount, unless it is to be reduced by the following clause: “In 
case of any other contract of insurance upon the property here- 
by insured, * * * the assured shall not, in case of loss or dam- 
age, be entitled to recover of this company any greater portion 
of the loss or damage sustained than the amount herein insured 
shall bear to the whole amount insured on said property.” De- 
fendants claim that all the policies attach to the press last in- 
sured, and that the clause in relation to double insurance is ap- 
plicable in adjusting the loss. Held, that the first policy was on 
the press definitely described and located. The policy of June 
28th was on the two presses in the building on the corner of Milk 
and Devonshire streets, and did not apply to any presses sub- 
sequently placed there. Held, that this was not a floating policy, 
as on merchandise in a store, but on specific machinery, and was 
intended to embrace only such presses as were actually within 
the building. Held, that there was therefore no double insurance. 

Stacey vs. Franklin Fire Insurance Company, 2 Watts & Serjeant, 506. 

Mauger vs. Holyoke Mutual Fire Ins. Co. 

Rep’d Jour’l p. 56. U.8. 0. 0 


EVIDENCE. 


§ 10. Lire.—Motive to abscond—Mistaken Identity—Disap- 
pearance of Insured.—Held, that it will not be presumed that the 
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insured has absconded in the absence of any motive to abscond, 
and that the absence of motive to abscond is a material fact, to 
be considered in a doubtful case. Held, that the cases of mis- 
taken identity are so common that evidence of this kind which 
is inconsistent with other evidence must be received with extreme 
caution. Held, that the mere fact of the disappearance of the in- 
sured without apparent motive is not sufficient ground from which 
death may be inferred, but that the jury must take into consider- 
ation all the circumstances attending his disappearance and ab- 
sence. 


Tisdale vs. Mutual Benefit Life Ins. Co. 
Rep’d Jour’l, p. 68, 


EXPLOSION. 


$11. Firet.—LZxplosions—Incidental and Principal Cause of 
Damage.—Defendant insured the plaintiffs’ property, an oil re- 
finery, including machinery, etc., against loss by fire. Policy 
contained a proviso that the company “ would not be liable for 
loss caused * * * * by explosions of any kind, and then for fire 
only.” An explosion was caused by a lighted lamp being placed 
near the machinery, in contact with the inflammable gas. The 
building was almost wholly destroyed by the explosion, and soon 
after a fire broke out, which was slight compared with the dam- 
age caused by the explosion. The jury found the loss caused by 
each separately. Held, that loss by an explosion caused by fire 
was not covered by the policy. Held, that where an explosion is 
the incident and fire the principal cause of the damage, different 
views might obtain. 


Briggs et al. vs. North British and Mer. Ins. Co. 
Rep’d 2 Ins. Law Jour’l, p. 929. 


OWNERSHIP. 


§ 12. Firer.—Tenants in Common—Personal Property.—Plain- 
tiff, being a partnership firm, was engaged in raising cotton in the 
State of Arkansas. An agreement dated January 15th, 1866, 
was made with Flournoy, in control of a cotton plantation, to su- 
pervise the work, and all permanent improvements on the planta- 
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tion were to be at his expense. The firm were to provide sup- 
plies for the plantation to the extent of $10,000. The proceeds 
of the crop when sold were to be used, first, to reimburse the 
firm for all moneys advanced, and then the balance was to be di- 
vided equally between the firm and Flournoy. At the expiration 
of one year from the date of the agreement, the stock and imple- 
ments on the plantation, and furnished by the firm, were to be 
equally divided between the firm and Flournoy. A crop of cot- 
ton was raised, the gin-house repaired, and a press with mule 
power was erected. On the 18th of January, 1867, a fire oc- 
curred, by which the gin-house, the cotton tlierein, and the mule 
power were destroyed. On the 28th of December, 1866, plain- 
tiffs effected an insurance with defendant in their own names for 
twenty days, which was renewed on the 17th of January thereaf- 
ter for twenty days, for $1,400 upon their frame cotton-gin house, 
$600 on press and gin, and $3,000 on cotton. It was specified 
in the policy that the insurance on the gin-house was intended to 
cover plaintiffs’ interest on account of repairs made by them. 
Policy had the usual conditions that the insured should be 
the sole owner of the property, otherwise it would be void. 
Nothing was stated in the policy that Flournoy had any interest 
in the property. In the court below, plaintiffs recovered on ac- 
count of cotton, $2,812.50 ; mule power, under the head of re- 
pairs to the gin-house, $425 ; gin and press, $600. Held, that al- 
though the plaintiffs were not the sole and unconditional owners 
of the cotton, they were entitled to recover because they had ex- 
pended considerably more upon the plantation than the cotton 
was worth, and therefore they were entitled to the entire pro- 
ceeds, and their claim for loss should be upheld. Held, that as 
the stock and implements were to be divided on the 15th of Jan- 
uary, 1867, at the time of the fire the firm and Flournoy were 
tenants in common, and the new policy being written January 
17th, the firm were in no sense the unconditional owners thereof, 
and should not have recovered for the loss. Held, that the mule 
power was a new and independent machine, and being a piece of 
personal property, and in no sense repairs to the gin-house, was 
not covered by the policy. 


Noyes et al. vs. Hartford Fire Ins. Co, 
Rep’d Jour'l, p. 44. 
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PARTNERSHIP. 


§ 13. Lire.—Death of One Partner—Insured was a resident 
of North Carolina, and the premiums were regularly paid to the 
agents of the company, including the one due April, 1861. Be- 
fore the year 1862 one of the firm died, and the subsequent pay- 
ments for 1862-1864 were made to the surviving partner. Held, 
that the partnership was dissolved by the death of one partner, 
that the agency ceased, and the survivor had no right to act as 
agent, or create a new obligation. 

Story on Partnership, 3 317 ; Parsons on Partnership, 3 438 ; Van Nor- 
den vs. Parmalee, 2 N. Y., 523; Dunlap’s Paley on Agency, 177; Green 
vs. Miller, 6 J. R., 39; 13 Jurist, 938 ; Story on Agency, 2 42. 


Martine vs. International Life Ins. Society, of London.* 
Rep’d Ins. Law Jour’l, 48. 


POLICY-~HOLDER. 


§ 14. Fimer.—Policy-holders in Mutual Fire Companies.— 
Held, that each member is an insured and insurer. He is the 
holder of a policy containing a contract of indemnity against 
losses by fire, and in case of loss he has a right of action against 
the corporation, and the specific fund can be applied to the sat- 
isfaction of his claim. As an insurer his rights and liabilities are 
defined partly by the contract in the policy, and partly by the 
statutes, and always with reference to the fact that every other 
member or policy-holder has a like contract. 

Commonwealth vs, Mass, Mut. Fire Ins. Co. et al. 


PRACTICE. 


§ 15. Lire.—Opinions of Witnesses—Instructions to Jury.— 
Held, that the validity of the statements of the witnesses made 
to establish the claim of the plaintiff was not a question for the 
court to determine as a conclusion of law. Held, that the court 
below did not err in refusing to receive prayers for instructions 
when it was about to charge the jury. 

Manhattan Life Ins. Co. vs. Francisco.* 

Rep’d 2 Ins Law Jour’! p. 926. 


* Decision rendered September 23rd, 1873. To appear in 53 N. ¥. 
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PROOFS OF DEATH. 


§ 16. Lire.—Insufficient Proofs—Letters of Administration by 
a Probate Court.—Defendant claimed that the proofs of death of 
the insured submitted by the plaintiff were not sufficient. Held, 
that if the formal proofs were made by the plaintiff, and no ob- 
jection was made to them by the defendant, the present objection 
to their insufficiency is to be considered as waived. If the proofs 
were insufficient, it was the duty of the defendant to notify the 
plaintiff of the fact and require further proofs. Held, that the 
jury was under the necessity of determining this case by a pre- 
ponderance of evidence. Held, that the fact that letters of ad- 
ministration had been granted by a Probate Court was prima 
facie evidence of the death of the insured; the burden of proof 
becomes changed from the plaintiff to the defendant, and in the 
absence of countervailing evidence the plaintiff is entitled to re- 
cover. Held, that the proceedings before the Probate Court be- 
ing ex parte the defendant not being present, does not require 
very strong evidence to overcome the case thus made. 

Tisdale vs, Mutual Benefit Life Ins. Co. 


SEA DAMAGE. 


§ 17. Mantns.—(Eng. C. P.)—Sea Damage to Part of Goods 
Insured—Consequent depreciation in Value of Remainder.—A po- 
licy of marine insurance was expressed to be “on 1,711 pack- 
ages teas, valued at the sum insured, viz., $31,000 dollars,” and 
contained a special warranty in the following terms, viz., “ war- 
ranted by the assured free from damage or injury from damp- 
ness, change of flavor, or being spotted, discolored, musty or 
mouldy, except caused by actual contact of sea water with the ar- 
ticles damaged occasioned by sea perils. In case of partial loss 
by sea damage to dry-goods, cutlery, or other hardware, the loss 
shall be ascertained by a separation and sale of the portion only 
of the contents of the packages so damaged, and not otherwise, 
and the same practice shall obtain as to all other merchandise so 
far as practicable.” The ship met with bad weather and shipped 
large quantities of sea water, by contact with which 449 pack- 
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ages of the tea insured were greatly injured. When teas are sold 
they are usually sold in the order of the consecutive numbers 
marked on the packages, and if the numbers be broken by 
some being omitted, or if some of the chests be marked as dam- 
aged, a suspicion is created that the other packages may be dam- 
aged, and they do not command such high prices as if none of 
the shipment had been damaged. In consequence of this, the 
remaining 1,262 packages which had not been in contact with 
sea water, sold for less than they would otherwise have fetched. 
Held, that the assured could only recover in respect of the dam- 
age received by the packages which had been actually in contact 
with sea water, and not in respect of the loss occasioned by inju- 
ry to the reputation of the remainder ; and, semble, that the ef- 
fect would have been the same even in the absence of the special 
warranty. 

Cator vs. The Great Western Ins, Co. of New York, 

English Law Reports, 8 C. P., 552, 


SUICIDE. 


§ 18. Lire.—Insanity, Degree of —Sudden Impulse—Suicide not 
Prima Facie Evidence of Insanity.— Held, that the act of shoot- 
fng oneself, with the design and purpose of taking life, is sui- 
cide if death ensues, and avoids the policy, unless there is satis- 
factory evidence of insanity of such a character and degree as 
will in law prevent this result. Held, that to make the insurer 
liable, the act of self-destruction must have been the consequence 
of insanity, and the mind of the deceased must have been so far 
deranged as to have made him incapable of using a rational judg- 
ment in regard to the act. Held, that if he was impelled to this 
act by an insane impulse, which the reason which was left him 
did not enable him to resist, or if his reasoning powers were so 
far overthrown by his mental condition that he could not exercise 
them on the act he was about to do, the company is liable. 
Held, that there is no presumption of law, prima facie or other- 
wise, that self-destruction arises from insanity, and if the deceased 
by reason of sickness or distress of mind formed the determina- 
tion to take his own life, because in the exercise of his usual rea- 
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soning faculties he preferred death to life, or desired thereby to 
make provision for his family, the company is not liable. Held, 
that the burden of proof lies upon the company to show that the 
death of the insured was by suicide, and not accideutal. 

Coneston vs. Conn. Mutual Life Ins. Co. 

Rep’d Jour’! p. 8&. U. 8. 0. C. Kan. 


WAR. 


§ 19. Lire.—Effect of War on an American Agency of a 
Foreign Corporation.—Respondent, being a foreign corporation, 
sought and obtained the privilege of carrying on the business of 
life insurance in this country. It complied with the State laws 
and acted in all respects like American companies. The business 
here established was entirely confined to the United States, and 
partook of the national character. A local board of United 
States citizens was formed, and all premiums were sent to New 
York. Held, that this was essentially an American business, and 
would have been treated as such had war existed between this 
country and England, and no transfer of funds between the par- 
ties would have been allowed during the civil war. 

Cohen & Sand’s Cases, 50 N. Y., 610-626 ; 42 N. Y., 54; 9 Blatchford, 

235 ; 2 Galt, 235. 
Held, that the fact that war prevented all communication between 
the parties at the time the three last payments were due, the lia- 
bility of the policy-holder was necessarily suspended during this 
time, and the premiums should be deducted from the amount of 
the policy. 

Martine vs. International Life Ins, Society, of London. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS, 
APRIL TERM, 1873. 


COMMONWEALTH 
vs. 
DORCHESTER MUTUAL FIRE INS. CO.* 


The defendant, a mutual fire insurance company, having lost heavily in the Bos- 
ton fire, made an assessment of eighty-five per cent. on the deposit notes. 


Held, that the deposit note is a credit given by the company to the assured, for a 
part of the consideration of the contract of insurance. 


Held, that the deposit note is just as completely within the control of the corpora- 
tion as the cash premiums, except when it may restrict that control by the 
terms of its contracts with the assured. 


Held, that the statute liability is independent of any agreement in the contract of 
insurance, 


Held, that the authority of the company to assess deposit notes is derived from the 
contract itself, and that the authority of the statute is merely supplementary. 


Held, that the object of the statute is gained when the right of the creditor is satis- 
fied, and that the object o7 the statute is not to restrict either individuals or as- 
sociations in the fulfillment of their contracts. 


Held, that while the members are held to the liability of the deposit note and the 
statute liability, it does not deprive the directors of authority conferred on them 
by the by-laws and the contracts. 


The petition in this case was brought, at the request of certain 
policy-holders, under the provisions of the statute of eighteen hun- 
dred and sixty-two, chapter one hundred and eighty-one. The de- 


* Argued April 28th, 1873. 
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fendant denied that it, had made an assessment or call within the 
meaning of that act, and alleged that the deposit notes which it had 
voted to collect were a part of the absolute funds of the company, 
which might be collected at the discretion of the directors, without 
reference to any other equality of assessment, if any, than that of re- 
quiring the payment of an equal proportion of each note, whether 
needed to pay existing losses and create a fund sufficient to reinsure 
its outstanding risks, or not. 

It appeared that the directors of the company held a meet Novem- 
ber 15th, 1872. The company voted to assess and collect eighty-five per 
cent. of the deposit notes in cash, to meet the demands of the great 
fire in Boston. No question was raised as to the good faith of the 
directors in this proceeding. 

For the purposes of this hearing, it is agreed that what were styled 
the “ deposit notes,” as shown on the books of the company at the 
date of said meeting, amounted to two hundred and forty-three 
thousand one hundred and thirteen dollars and seventy-four cents ; 
and that the claims for losses by fire exceeded the cash assets by four 
thousand six hundred and seventy-one dollars and forty-three cents. 
The assets, exclusive of deposit notes, were estimated at one hundred 
and thirty-nine thousand four hundred and sixty-four 5%, dollars. 

The company was organized under statute of eighteen hundred 
and fifty-five, chapter fifty-seven, subject to statute of eighteen hun- 
dred and fifty-four, chapter four hundred and fifty-three, and the 
other laws of the commonwealth applicable to mutual insurance com- 
panies. Its policies were issued for terms of one, three and five 
years. 

The directors held meetings on the 8th of June, 13th of July, 10th 
of August and 14th of September 1858, at which a new form of ap- 
plication and policy was adopted. This last application, which the 
applicant was required to sign, contains the agreement on which the 
present question arises. 


Cuartes R. Tran, Altorney General, for Plaintiff. 
G. O. Suarruck anp O. W. Homes, Jr., for Defendant. 


WEtts, J. 


This petition is brought under the provisions of the statute of 
1862, e. 181, praying the court to examine an assessment or call for 
money, alleged to have been made upon the members of a mutual in- 
surance company by its directors. 
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For the respondent it is denied that the call for money is one 
which comes within the meaning of the statute. The vote of the 
directors, after reciting that losses had occurred to a large amount, 
“thereby exhausting the cash assets of said company,” and that they 
considered it “ to be their duty, as the representatives of the remain- 
ing policy-holders, to cause to be collected and turned into cash a 
portion of the absolute funds belonging to said company, to protect 
them the more thoroughly against future losses,” was as follows: 
“That the treasurer be, and he is hereby ordered and instructed to 
collect in cash, eighty-five per cent. of all outstanding deposit notes.” 

At that time the claims against the company for losses by fire, ex- 
ceeded the cash assets by the sum of $4,671.43. Eighty-five per 
cent. upon all the deposit notes held by the company, would be about 
$200,000. The question is thus distinctly presented: ‘“‘ What are the 
rights of a mutual insurance company over the deposit notes of its 
members ?” 

The deposit note is a credit given by the company to the assured, for 
a part of the consideration of the contract of insurance. Itis an invest- 
ment of a part of the premium constituting the reserved capital of the 
company. In a few instances prior to 1835, special acts of incorporation 
made provision for deposit notes. Statutes 1826, c. 83; 1834, c. 34. 
But generally those acts contained nothing to control the corporation 
in regard to the form in which the premium or consideration should be 
received. In s0me cases the entire amount was required to be paid 
in money. But the general practice was undoubtedly to give credit 
for the larger portion, and to distinguish between the cash premium 
and the remainder of the consideration ; the former being applicable 
to the ordinary current expenses, and the latter being held as reserved 
capital. One thus came to be designated exclusively as “ premium,” 
the other as “ deposit.” 

The deposit is just as completely within the control of the corporation 
as the cash premium, except when and so far as it may restrict that 
control by the terms of its contracts with its policy-holders or mem- 
bers. Both are matters of contract, and all rights and liabilities con- 
cerning them rest in contract and must be ascertained from the con- 
tract ; general provisions of by-laws and statutes aiding, of course, 
in the interpretation. The statute does indeed require that if deposit 
notes are taken, they shall be of the same date as the policy and 
“shall not exceed double the amount paid as cash premium.” Gen- 
eral Statutes c. 58, § 58. But there is no provision of law requiring 
that deposit notes shall be taken for any part of the consideration, or 
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regulating in any manner the form of such notes, or the conditions of 
their payment. 

Beyond the premium and deposit, or the price for the insurance as 
fixed by the contract, the statutes superadded, for the protection of the 
insured, a further liability to be enforced by assessment. It is a con- 
tingent liability, somewhat analogous to that which is imposed in 
certain cases upon stockholders of other corporations, to make good 
the deficiency of capital that has been wasted or lost. The same 
amount of additional contribution is often provided for by a stipula- 
tion in the policy. But the statute liability is independent of any 
such agreement. How far the agreement, when so made, might be 
enforced independently of the statute, we have not now to consider. 
It must be manifest that the two funds, or sources of indemnity, thus 
provided, are of entirely different character ; and that questions 
arising upon assessments are essentially affected by the difference. 
We apprehend that much of the apparent inconsistency in the re- 
ported cases upon the subject, has arisen from overlooking the dis- 
tinction. 

Prior to 1835, assessments were provided for with especial refer- 
ence to enforcing the contingent liability. The form commonly used 
in special charters was substantially this: ‘In case any member 
shall have a just claim upon the corporation exceeding the amount of 
their then existing funds, the directors shall, without delay, assess 
such sum as may be necessary on the members in proportion to the 
amount of their premiums and deposits, but not to exceed double the 
amount of such premiums and deposits.” 

Statutes 1830, c. 50, § 4; 1832, c. 14, § 14; 1833, c. 66, § 3. In 
some cases the language used was more explicit, to wit, that no mem- 
ber “shall be held to pay, by way of assessments, more than two 
dollars for each dollar by him advanced as premium and deposit.” 

Statute 1827, c. 60, § 4; 1798, 2 Special Laws, 211. 

If the funds of the corporation were all in the deposit notes of its 
members, and the directors should neglect to collect those, a elaim- 
ant might be embarrassed or defeated in his efforts to obtain satisfav- 
tion. To remedy this difficulty, or perhaps only to make explicit 
what was before ambiguous, the Revised Statutes, c. 39, § 31, follow- 
ing the statute of 1835, e. 147, provided that whenever such claim 
exceeds “the amount of their then existing funds, exclusive of depo- 
sit notes given by the members, the directors shall forthwith assess 
such sum as may be necessary to pay the same, upon the members.” 

In the General Statutes, c. 58, § 48, the words, “exclusive of de- 
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posit notes,” are omitted ; but in defining the limit of liability, the 
words, “in addition to his premium and deposit,” are added, imply- 
ing that the assessment contemplated might include the deposit as 
well as the contingent statute liability. We are inclined to the opin- 
ion, therefore that the change of phraseology in the General Statutes 
does not indicate a change in effect from the previous provisions of 
the Revised Statutes in this particular ; and that the General Stat- 
utes, as well as the Revised Statutes, make it the duty of directors of 
a mutual insurance company to lay an assessment upon the members 
for payment of just claims against the company, unless they shall 
provide means of payment otherwise, either from present funds or by 
collection of the deposit notes. And this duty is enforced by the 
peril of personal responsibility for the debt, if they neglect it. When 
there are deposit notes unpaid, such an assessment will doubtless ap- 
ply first upon those notes. 

But so far as the collection of the funds due upon those notes is 
concerned, the statute is not the only authority or source of right in 
the company by which it may be effected. It is mandatory merely, 
and supplementary to the rights of the company derived from the 
terms of the note itself, or of the contract, of which the note forms a 
part. 

The purpose of the statute is to secure the rights of the creditor to 
enforce payment, and although the terms of the statute must be re- 
sorted to to ascertain the extent of authority conferred, and the con- 
ditions of its exercise in cases which depend solely upon the authority 
there given, yet there is nothing in the terms ofthe statute which can 
be construed to exclude the exercise of any right derived from con- 
tract to enforce payment of deposit notes in any mode and to any ex- 
tent. 

The purpose of the statute is effected when the right of the credit- 
or is satisfied. To that extent it is mandatory. Beyond that it is 
silent. It does not attempt to control or restrict the exercise of rights 
or powers conferred by the contracts of the parties. 

This doctrine is distinctly announced in Long Pond Insur- 
ance Co. vs. Houghton, 6 Gray, 77; People’s Insurance Co. vs. Al- 
len, 10 Gray, 297; Appleton Insurance Co. vs. Jesser, 5 Allen, 446, and 
implied in Bay State Insurance Co. vs. Sawyer, 12 Cush., 64. But 
in People’s Equitable Insurance Co. vs. Babbitt, 7 Allen, 235, this 
distinction is entirely overlooked, and the right to collect a portion of 
the deposit note by assessment is treated as if derived wholly from 
the statute. This, it is said, “ defines the object and purpose of such 
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an assessment,” and “ limits the authority of the directors in all such 
proceedings.” It is consequently held that the only purpose for 
which it can be permitted is to raise money sufficient in amount to 
discharge outstanding obligations ; and accordingly, two assessments 
of ten per cent. each upon deposit notes were declared void, for the 
reason that “the aggregate of the sums assessed upon the members 
was more than double the amount of the existing deficiency then as- 
certained.” 

The learned judge, delivering the opinion, adds: “The company 
is not, nor is it intended in relation to such an association that it 
should be, empowered in this manner and by such means to accumu- 
late a fund, either to establish and confirm its credit, or to enlarge or 
facilitate its operations by securing an increased confidence in its abil- 
ity to fulfill its engagements, or to guard against possible contingen- 
cies or future liabilities. 

“The directors cannot, therefore, make any assessment upon the 
members, except for the single purpose of providing means for the 
payment and discharge of existing obligations.” We know of no 
source from which to learn what was intended in relation to sueh as- 
sociations but the statutes of the commonwealth, and we find in them 
no indication of any purpose thus to restrict either individuals or as- 
sociations in the right to regulate their own affairs and mutual rela- 
tions by their mutual contracts. While we may concede the general 
correctness of these views, as applied to an authority derived solely 
from the statute, we feel bound to declare our decided disagreement 
with them so far as they deny the right of members to confer upon 
the association by contract, and of the association to exercise, by vir- 
tue of such contract, the powers requisite to determine the necessity 
and amount, and to apportion, by assessment, the contribution which 
each shall make to a common fund from their several obligations. 

With all due respect, therefore, to the judgments of our predeces- 
sors, and a desire to observe the maxim, “ stare decisis,” when no im- 
portant principle is sacrificed thereby, we must refuse to be bound by 
that decision, and hold the same to have been erroneously’ ad- 
judged. 

The case of Traders’ Insurance Co. vs. Stone, 9 Allen, 483, was de- 
cided wholly upon the authority of that last mentioned. In neither 
was any reference made to the terms of the contract, or the by-laws 
of the corporation, as having any bearing upon the rights of the 
plaintiff. The nature of the contract of mutual insurance, and the 
relations thereby established between the members of the company, 
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are such as to make it reasonable that collections upon the deposit 
notes should be required of all members in like proportions. 

This principle is recognized by the general practice of mutual in- 
surance companies, and the apportionment for that purpose is usual- 
ly called an assessment. Dealing with them as assessments, the court 
has sometimes set them aside when found to be unreasonable, or to 
violate some principle essential to an assessment. 

But the basis of recovery of the amount of the note, or any portion 
of it, and the test of the validity of an assessment apportioning it, 
must be found in the contract, except so far as it is referred to the 
statute by the terms of the note or the by-laws of the company. 
Those may be in such form as to restrict the right of the directors to 
call in any part of the deposit notes otherwise than by means of as- 
sessments conducted solely by the authority, and in accordance with 
the directions of the statute. We do not-doubt the power of the le- 
gislature to restrict the mode or extent and purposes of all collections 
by the directors, or to regulate them in any respect, but we do not 
find that any such interference or control has been attempted, and it 
is beyond the province of the court to do it. 

The case of Atlantic Insurance Co. vs. Fitzpatrick, 2 Gray, 279, 
was an action to recover the amount of assessments upon a note pay- 
able to a foreign mutual insurance company, “in such portions and 
at such time or times as the directors of said company may, agreea- 
bly to their act of incorporation and by-laws, require.” 

The assessment and note were produced, but the plaintiff neglected 
to offer proper evidence of the act of incorporation and by-laws, “so 
that it might appear that their provisions had been substantially com- 
plied with in making the assessment,” and the action failed, the court 
holding the burden, in this respect, to be upon the plaintiff. 

As a mere statute liability under the laws of another State would 
not be enforced in Massachusetts, the case is resolved entirely into a 
question of liability by contract. In Jones vs. Scisson, 6 Gray, 288, 
upon a similar note apportioned by an assessment in New Hamp- 
shire, the court sustained the plaintiffs right to recover upon the con- 
tract. In Marblehead Insurance Co. vs. Hayward, 3 Gray, 208, an 
assessment upon a deposit note was held to be “adeparture from the 
provisions of the statute,” and invalid for the reason that it was laid 
upon a part only of the deposit notes liable to be assessed. The re- 
port does not disclose the form of the note, or of the by-laws of the 
company, and the only question considered or presented appears to 
have been the regularity of the assessment as such. 
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The decision in People’s Equitable Insurance Co. vs. Arthur, 7 
Gray, 267, stands upon the same ground, and was made upon the au- 
thority—the one last referred to. The note was payable “in such 
portions, and at such time or times as the directors of said company 
may, agreeably to their act of incorporation and by-laws, require.” 

A large number of policy-holders were omitted from the assess- 
ment, and it was not shown that the company was legally entitled 
to divide their policies into classes. 

The issue in the case was distinctly upon the validity of the assess- 
ment. 

It is another and different question whether recovery can be had 
upon a note according to an apportionment made in pursuance of its 
terms and the by-laws of the company, without reference to the au- 
thority contained in the statute. As already suggested, the statute 
does not forbid it ; nor is such apportionment and collection by sim- 
ple vote or order of the directors inconsistent with any principle or 
policy of the law which we have been able to discover. In Long 
Pond Insurance Co. vs. Houghton, 6 Gray, 77, recovery of the en- 
tire notes was had upon a vote of the directors that all the deposit 
notes be collected, “ and in addition thereto, that an assessment be 
laid” on each member, “ of a sum equal to an hundred and thirty 
per centum of the amount of his premium and deposit notes,” even 
from one against whom the assessment was not sustained, although 
made for losses occurring within the same period. 

In Shawmut Insurance Co. vs. Stevens, 9 Allen, 332, the direct- 
ors passed an order for the collection of all the deposit notes and 
other absolute funds, “ and a recovery was had accordingly, although 
the point was distinctly taken in defense, that an assessment was ne- 
cessary for that purpose. The note was payable in such sum or sums 
as may be called for by a note of the directors of said company, or 
by the treasurer of said company.” 

In this case the promise contained in the notes is to pay “on de- 
mand such sum or sums of money, not exceeding the cash premium 
paid hereon and in addition thereto, as the directors may, from time 
to time, order or assess.” The by-laws require payment “at such 
times and in such portions as the directors shall deem requisite to 
pay the expenses and losses of the company.” The directors are 
made the common agents of the members and the corporation to de- 
termine what is requisite in this respect. Bay State Insurance Co. 
vs. Sawyer, 12 Cush., 64. 

There is no express reference to the statute, and the language does 
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not indicate an intention to confine the directors to the exercise of a 
mere power under the statute, with no discretion as to the amount to 
be called in at any one time. We are of opinion that while the stat- 
ute does apply to the liability of members upon deposit notes as 
well as to their contingent liability beyond the notes, so far as to en- 
able creditors to require their collection when necessary, it does not 
apply so as to deprive the directors of authority conferred on them 
by the by-laws of the corporation and the terms of the contract; and 
further, that these in the present case gave the directors authority to 
collect the notes by an order, or vote and demand, independently of 
the statute, and without justifying such collection by the formal state- 
ments required for an assessment under the statute authority, by Ge- 
neral Statutes, c. 58, § 54. 

The custom of this corporation was to collect one half of the pre- . 
mium in cash. The fund thereby raised had been dissipated by 
losses and an excess of debt created. We do not see that the amount 
of the call is so inconsistent with the established course of business 
of the company as to show that it was not made in good faith, and 
in a proper and judicious course of administration of its affairs. 

The act of 1862, c. 181, under which this application is made, con- 
templates assessments or calls made by authority of statute and re- 
quiring the preparation of the statements mentioned in General 
Statutes, c. 58, § 54. The directors are required, as a part of the pro- 
ceedings, to “ set forth the claims against the company, its assets and 
all other facts and particulars appertaining to the matter.’ The 
court proceeded “to examine the assessment or call, or the necessity 
therefor, and all matters connected therewith ;” and “may refer the 
apportionment or calculation to any competent person ;” and in all 
cases “ may control the disposition of the funds collected under these 
proceedings.” 

The Statute of 1863, c. 249, § 3, provides that the matter shall be 
referred to an auditor, who shall “report upon the correctness of 
said assessment, or call, and all matters connected therewith.” The 
respondent having made this call, and relied for collection thereof 
entirely upon its contracts with the several parties upon whom it is 
made, and upon its own by-laws, by which all are bound as members 
of the company, and those being sufficient for the purpose without 
resort to the statute proceeding, there is no such call or assessment 
as requires the examination or supervision of the court, and the ap- 
plication must be dismissed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS, 


JANUARY TERM, 1873. 
In Equity. 


COMMONWEALTH, sy Ins. Com’s, on Peririon or Joun 


A. Lowest, _ 


MASSACHUSETTS MUTUAL FIRE INS. CO. 


SAME, on Peririon or Joun A. Lowett, 
v8. 


UNION MUTUAL FIRE INS. CO. 
SAME, on Perrion or Geo. G. Fixx, 


v8. 


UNION MUTUAL FIRE INS. CO. 


SAME, on Perition or Cas. B. Cumminas, 
vs. 


MASS. MUT. FIRE INS. CO.*: 


He, that in case where the company was in the hands of a receiver, and the 
claims for losses exceeded the present assets, and might absorb the entire net 
proceeds of the assessment, the company was justified in making an assessment 


to the full extent of its power, without including the claims for return premi- 
ums. j 


Held, that neither the insolvency of the corporation nor the cancellation of its po- 
licies will deprive the corporation of the right, or will relieve its officers of the 


duty, to assess upon those who were members, all losses that occurred while 
they were members, 


Held, that the member ofa mutual insurance company is both insurer and insured. 
In the latter case he can compel the prompt fulfillment of the contract, and his 
rights and liabilities are ascertained not merely by the terms of his own con- 
tract with the corporation, but with reference to the fact that every other policy- 
holder has a like contract. As an insurer, his rights and obligations are de- 
fined partly by the contract and partly by the statute. 

Held, that the power of assessment is regarded as providing for a reserved fund, to 
be drawn upon at once whenever the immediate fund arising from the premi- 
ums and deposits is exhausted, and that it is not affected by the age of the re- 


oe 


* Argued March 13th, 1873. 
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is then liable. 


Held, that in accordance with these principles, a set-off is not permitted between 
the company and those who have claims for losses upon which they are entitled 
to a distributive share of the proceeds of the ussessment ; nor can this fund be 


reduced by allowing claims of this nature in favor of other members who have 
not suffered loss. 


Held, that claims for losses in an insolvent company take the precedence of claims 
for returned premiums and dividends. ° 


Held, that profits which acerued prior to the great fire, and were credited to each 
policy-holder, were not separated from the general funds of the corporation, and 
did not become the separate fund of each member, but were contingent upon 
the completion of their respective terms, and that the members were entitled to 
a dividend only on such profits as remained at the end of their membership. 

Held, that the acts of the policy-holders which might release the company from 
claims for losses, do not necessarily release the parties from liability to assess- 
ments, nor can they plead want of insurable interest as long as the policies re- 
main uncancelled. 

Held, that assignees of a company who have been succeeded to the parties origin- 
ally insured, become members and are liable to assessment. 


spective policies, but only by the amount of the losses to which the company 


The petition of John A. Lowell recites that he is a policy-holder in 
the Massachusetts Mutual Fire Ins. Cv.; that his property was in- 
sured on the 7th day of January, 1870, the policy terminating Janu- 
ary Ist, 1877; that the cash premium on his policy was $300, and 
that he was liable to an assessment not exceeding $600 more ; that 
in consequence ofthe great fire in Boston, the company has ceased to 
do business, is winding up its affairs, and that the directors had levied 
upon the policy-holders the whole of the sums which the said _poli- 
cy-holders were obligated to pay, and that the policy of your petition- 
er was assessed to the amount of $600, and afterward cancelled, De- 
cember 7th, 1872 ; that he believes that he is entitled to the amount 
of the value of the unexpired term of his policy, and prays the court 
to adjust and admit his claim. 

The answer of the respondents, William Minot, Jr., Lemuel Shaw, 
and Charles Cummings, receivers in this cause, admit the principal 
facts alone stated, but deny that the petitioner is a creditor for the 
amount of the value of the unearned premium for the unexpired term, 
nor is he entitled to any return premium until after all the losses and 
expenses of said company are fully paid. 

The petition of Lowell in the case of the Union Mutual Fire. Ins. 
Co. and the answer, cover substantially the same ground. 


J. G. Assorr and Gero. Purnam, Jr., for Lowell, petitioner in Com- 
monwealth vs. Mass. Mut. F. Ins. Co. 


Same for Lowell, petitioner in Commonwealth vs. Union Mut. Fire 
Ins. Co. 
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Same for policy-holders who are not losers by fire in Common- 
wealth vs. Union Mut. F. Ins. Co. 

S. Barrterr and Gero. O. Saarruck for Field, petitioner in Insur- 
ance Commissioner and Receivers, Commonwealth vs. Union Mut. F. 
Ins. Co. 

Same for Cummings, petitioner in Commonwealth vs. Mass. Mut. 
F. Ins. Co. ' 

H. G. Parker, for sundry policy-holders of Union Mut. F. Ins. 
Co. 

C. T. Russert and S. J. Tuomas, for other policy-holders of same. 

B. F. Brooxs, for certain policy-holders whose policies were renewed 
but not delivered, of same. 

Gro. R. Noyes, for policy-holders who alienated property before as- 
sessment, of same. 

C. G. Davis, for policy-holders claiming profits which accrued prior 
to the fire, of same. 

E. H. Dersy, for assignees of two policies, of same. 


Gero. O. Saarrucg, for petitioners Cummings and Field. 


Ports anp Auruorities.—These are petitions for the confirmation of 
assessments by mutual insurance companies, brought under chapter 181 
of the acts of 1862, and under chapter 249 of the acts of 1863. The as- 
sessments were made in accordance with the provisions of the Gen. 
Stats., ch. 58, sect. 54. They were referred to an auditor, and certain 
questions have been raised upon his reports. No question was raised as 
to the correctness of the items shown in the statements signed by the di- 
rectors voting the assessments. 

Chapter 181 of the acts of 1862, provides that the court shall ex- 
amine the assessment, and all matters connected therewith, and that 
any parties interested may be heard thereon. 

1. The first objection taken, is that the act under which these pro- 
ceedings have been brought is unconstitutional, because it does not 
provide for a trial by jury. Mass. Rep., p. 5; Union Rep., p. 4. This 
question has already been decided. Hamilton Mutual Ins. Co. vs. 
Parker, 11 Allen, 575. 

2. “It is also objected that the profit which had accrued prior to 
the great fire should be reckoned among the liabilities of the compa- 
ny, and that policy-holders who have not met with losses by fire are 
entitled to a distribution thereof among themselves, or to avail them- 
selves thereof by way of set-off against the assessments, or at least to 
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prove the same as claims against the company, and share proportion- 
ately in the assets.” Mass. Rep., p. 7; Union Rep., p. 6. 

There are several answers to this objection: (1.) The profits, so- 
called, are part of the absolute funds of each company. The whole 
of the absolute funds are by the terms of the charters, policies, and 
by-laws appropriated first to pay losses. See last clause of the poli- 
cies of each company. Art. 25 of the by-laws of the Mass. Mut. F. 
I. Co., also charter Mass. Co., § 5. Act in addition to an act incorpo- 
rating U. M. F. I. Co. § 1. Union Rep., p. 20. 

(2.) In the Massachusetts company, the funds having been ex- 
hausted, the monthly accounts for November would show nothing in 
the nature of profit to the credit of any one. 

3. “It was also objected that the statement of the condition of the 
company is defective and irregular, since it does not include large 
classes of liabilities, namely, for unearned or return premium for re- 
insurance, and for accrued profits, and for this reason the assessment 
is irregular.” See Reports, Objection 6. 

The finding of the auditor, that the addition of this claim would 
not vary the assessment, is a sufficient answer to this objection. 

4. It is objected to the assessment in the Massachusetts company, 
that the company has no right, under any circumstances, to call for 
twice the amount of the premium and deposit money, and that the 
assessment is in violation of Gen. Stat., c. 58, § 48. Rep., p. 7, 
Obj. 7. 

To this there are the following answers : 

(1.) The charter of the company in terms authorizes the assessment 
for twice the premium and deposit, and it having been en- 
acted prior to 1829, cannot be repealed or amended. 

(2.) The policy in terms provides for the double assessment. 

(3.) Gen. Stats., c. 58, § 12, provides that the provisions of that 
chapter are to be applicable to companies only so far as they are con- 
sistent with their respective charters, and does not therefore purport 
to repeal any provisions in the charter of this company. 

5. It also objected that the only mode in which the assessment 
could properly be laid was according to the provisions of Stat. 1863, 
c. 249, § 4. Mass. Rep. Obj., 8; Union Rep. Obj., 7. 

Gen. Stat., c. 58, § 48, provides that “ Where the just claims against 
@ mutual fire insurance company exceed the funds, its directors shall 
assess such sums as may be necessary.” 

The act of 1863, c. 249, § 4, provides that under certain circum- 
stances, the directors may assess, in a certain mode, with a view to 
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continuing the business of the company. But this act clearly does 
not repeal Gen. Stat., c. 58, § 48. 

Section 4, c. 249, of the acts of 1863, was intended for cases in which 
there was “danger of insolvency,” and not for cases in which the 
whole of the absolute and conditional funds are needed to pay losses. 
The companies are enjoined against continuing business, and there- 
fore against laying an assessment under the act of 1863, with a view 
to continuing business. 

6. Certain persons whose policies were in force at the time of the 
great fire, claim exemption from the assessment on the ground, that 
by some act of theirs, either with or without the consent of the com- 
pany, or by limitation, their policies have since terminated. Mass. 
Rep., Obj. 9. Union Rep., Obj. 8. 

This question has been sustantially decided. In Fayette Mutual 
Fire Ins. Co. vs. Fuller, 8 Allen, 27, it was held that even if the direc- 
tors had, after a loss, cancelled policies by vote, the parties who had 
held them were still liable to assessment. The members to be assessed 
are those who are members at the time of the loss. New England 
Mutual Fire Ins. Co. vs. Belknap, 9 Cush. 147. 

It was also contended, that by cancelling the policies, the Union 
Company had precluded itself from laying an assessment. Union 
Rep. p. 4. This question has been decided. Fayette Mutual Fire Ins, 
Co. vs. Fuller, 8 Allen, 27. 

7. In sections 10, 11, and 12 of the Mass. report, and sections 9, 
15, and 18 of the Union Mutual, parties contend that when the. in- 
sured have forfeited their right to recover, they are exempted from 
liability to assessment, although the company has not consented to 
the cancelling of the policies, and they have not been surrendered. 

The relations between the members of mutual insurance companies 
are such, that no one of them can, without notice to the company, 
free himself from liability to assessment. A person may be a mem- 
ber of a company, and subject to the liabilities of a member, although 
he may have no insurable interest, and no right to claim payment in 
case of a loss. New England Mut. Ins. Co. vs. Belknap, 9 Cush. 146; 
Towa State Ins. Co. vs. Prosser, 11 Iowa, 115 ; Hyatt vs. Wait et al. 
37 Barb. 29. 

Art. 13 of the by-laws of the Massachusetts company and the 
second clause in the Union policies provide for terminating member- 
ship, and it can be terminated in no other way. The principle con- 
tended for is, that each policy-holder may withdraw his portion of 
the contingent fund without the knowledge or consent of the company, 
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8. It is found that in some instances applications had been made 
before November 1st, for a renewal of policies which were to expire 
ut that time, and in others applications had been made for insurance 
shortly before the fire by persons not holding policies ; that in both 
classes of cases the risks had been accepted by the companies, and 
policies were ready for delivery before the fire. (Union Rep. Obj. 
10 ; Mass. Rep. Obj. 13.) 

That in other instances policies had been assigned with the consent 
of the company. Union Rep. Obj. 11 ; Mass. Rep. Obj. 14. 

The assessments included assignees and applicants for new policies 
or for renewal where risks had been accepted as above. 

In the cases of new applications there was a completed contract for 
insurance, an offer and an acceptance. In cases where assignments 
had been made, the assignees by giving notice and obtaining the con- 
sent of the companies to the assignments acquired the rights, and 
became subject to the liabilities of the assignors. 

Although the proposed term of insurance was seven years, a mem- 
orandum in writing, signed by the assured, was not required to make 
the contract valid : 

First. Because either party had a right to put an end to the con- 
tract within a year. Trustees of First Baptist Church vs. Brooklyn 
Fire Ins. Co., 19 N. Y., 305. 

Second. Because the contract admitted of a valid execution within 
a year. If, for instance, the full assessment were levied within a year 
from the making of the contract, the contract of the assured would 
be performed within that time. So in the event of the total loss 
within a year, the company would have performed its contract. That 
a promise to continue to do some thing, until a contingency oecurs, 
which may happen within a year, is not within the statute of frauds, 
is well settled. Doyle vs. Dixon, 97 Mass. 208 ; Peters vs. Weat- 
borough, 19 Pick. 364. 

Parol contracts of insurance not within the statute are valid. San- 
borne et al. vs. Fireman’s Ins. Co., 16 Gray, 448. 

9. The case stated in objection seventeen in the report on the as- 
sessment by the Massachusetts company, does not differ materially 
from other cases of assignment. 

The person assessed was the equitable owner of the property and 
must have borne any loss by fire before the passing of the deed. 
Neither the charter, policy, or by-laws, require on indorsement of as- 
sent to additional insurance upon the original policy. The consent 
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indorsed upon the company’s records continued the policy in force 
even as against the company. 

In the similar case, Union Rep. Obj. 17, the liability of the com- 
pany and the assured commenced on the first of November. The as- 
sured was the equitable owner of the property, and the fact that the 
policy had not been delivered was not material. But it is immaterial 
whether there was an insurable interest or not. 

10. (Union Rep. Obj. 12 ; Mass. Rep. Obj. 15.) A claim for loss 
by fire against a mutual insurance company canuot be set-off against 
an assessment. 

The policies provided that the assured “ shall pay all such sums as 
may be assessed.” The agreement of the companies, on the other 
hand, is not an absolute agreement to pay the actual loss, but in case 
of deficiency of funds, to pay a just average. “The payment to be 
demanded” is simply a “ dividend,” a “ proportion of the loss sus- 
tained.” The form of the contract precludes a set-off, even in cases 
of assessment and loss upon the same policy. Lawrence vs. Nel- 
son, 21 N. Y., 158. See Hillier vs. Allegheny Mut. Ins, Co., 3 Penn. 
Statute 470. 

If a set-off is allowed in case a member suffers a loss less than his 
assessment, he would receive the whole, while by the terms of the 
contract he would be entitled only to a just average. 

11. The return of money paid under an illegal assessment has been 
approved by this court in the case of the People’s Mut. Eq. Fire Ins, 
_ Co. 9 All. 325-6. (Union Rep. Obj. 13 ; Mass. Rep. Obj. 16.) 

12. The case of the church at Quincy ‘Union Rep., p. 2) does not dif- 
fer from that of a loser by the great fire. There had been no appropria- 
tion of funds to the payment of the loss, and the policy had not been 
cancelled, and was still in force. There was no obligation upon the 
company to make an assessment after each loss, and a total loss does 
not exempt a policy-holder from his liability to the payment of losses 
occurring subsequently to his own, but prior to an assessment. New 
England Mut. Fire Ins. Co. vs. Belknap, 9 Cush. 147. 

13. Obj. 14, Union Rep., claims a right on the part of the assured 
to take advantage of his own misdescription of the insured premises 
to avoid his liability to assessment. This objection to the policy can- 
not be taken by the assured. The note and liability of the assured 
became a part of the assets of the company on the issue of the policy, 
and he became a member of the company, and the policy can only be 
declared invalid at the suggestion of the company. New Eugland 
Mut. Fire Ins, Co. vs. Belknap et al., 9 Cush. 146. 
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14. Union Rep. Obj. 16, presents the case of a person applying for 
insurance iu his own name, claiming exemption from assessment on 
the ground that he had no insurable interest in the property, and 
that the policy had not been delivered. 

Neither of these grounds can be maintained. A policy-holder as- 
sessed cannot set up the want of insurable interest at the time of 
making the contract. New England Mut. Fire Ins. Co. vs. Belknap 
et al., 9 Cush. 145-6. 

A formal application had been made ; the risk had been accepted, 
and the policy made out. Delivery of the contract was not essential. 
If the insured had owned the premises, and they had been burned 
after the application and acceptance of the risk, the insurers would 
have been liable. Xenos vs. Wickham, L. R. 2, H. L. 296. 


Horatio G. Parker, for sundry policy-holders. 


I. The assessment should be amended or annulled, because, as the 
Auditor’s Report finds, it assesses the whole amount agreed to be 
paid, at the utmost in any event, for insurance for seven years, as ex- 
pressed in the policies, while the policies have run but a small portion 
of that time, and the company is totally insolvent. 

II. Ail the policies contain a provision by which the company may 
terminate the policy on notice. These notices have been given. 

It would be preposterous for the company to give notice of ter- 
mination, say at the end of three years on a seven years’ policy, and 
then make an assessment to the full extent which they could do for 
insurance for the full term. 

It is’ equally preposterous for the company to make such an assess- 
ment when it confesses itself to be insolvent, and then gives notice 
of termination. In fact the notice in such case makes no difference. 

IIL. These policy-holders have paid more than they have received 
insurance for. They are in equity entitled toa return of what they 
have overpaid, or to a return premium. 

IV. If neither of the foregoing positions is sustained the assess- 
ment should include such sum as would be required to reinsure all 
unexpired policies. 

Y. If reinsurance is not provided for as above, provision should be 
made that it may be proved against the assets when collected, in 
competition with losses. 

VL. If reclamation or abatement for reinsurance or overpaid pre- 
miums cannot be made or allowed in either of the above ways, and 
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if a surplus of assets remains after paying all losses, then the portion 
of premium and deposits, measured by the unexpired risks, should 
first be paid out of the surplus assets, before the surplus is divided 
among the members. 


E. H. Dersy, for the assignees of two policies. 


1. The mere assignment of a policy of insurance by the assured, 
does not carry with it an obligation to meet the contingent liabilities 
of the assured. 

If the insurers at the time of the assignment required security from 
the assignee, they should have required him to guarantee in writing 
the premium note, or to give a new note or obligation. Cleveland 
vs. Clap. 5th Mass., 201. 

2. If an assignment be made by the assured to secure a debt, in 
such case itis the duty of the party originally insured to meet his 
liabilities under the policy. If he parts with all his interest thereon 
under the assignment, he does not thereby exonerate himself from 
his contract with the insurers, or create a new contract binding his 
assignee, 

3. In this State all contracts to assume the debts of another party 
must be in writing, and signed by the party who assumes them. The 
express law supersedes usage. 

4, Neither the assured nor his assignee are bound by any rules or 
by-laws not expressed on the face of the policies, and there is nothing 
on their face which can suffice to impose upon the assignees of policies 
any liability for assessments or deposit notes of another party. 

5. The claim against an assignee of a policy for the contingent 
liability of another, differs entirely from the claim of a lessor against 
the assignee of the lease. In the latter case the tenure depends upon 
the regular payment of rent, and any liability of the assignee rests 
upon long established law. 

6. There is no statute in this State which, either expressly or by 
implication, casts a contingent liability upon the assignee of a policy. 

The last finding of auditor is waived. 


Geo. D. Noyes, for policy-holders who have alienated property bev 
fore assessment. 

This contract is on a condition (among others) that if the build- 
ing insured is alienated by the insured, the alienor shall be entitled 
to the value of his policy at the time of alienation. The debt creat- 
ed by the company exists as a set-off in case of loss, 
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When the policy is void by reason of alienation, the policy-holder 
is not liable to assessment. 

If the consideration of the premium note fails because the liability 
of the company, in case of loss, terminates on alienation, the pro- 
missor is not liable. 

Mutuality requires that only those policy-holders should be as- 
sessed who could recover in case of loss. 


WELts, J. 

These four cases were argued together. It will be more convenient 
to consider and dispose of them together, inasmuch as the question 
upon which the greater part of the discussion was had, is presented 
in one form or another in all of them, to wit, what, in the present 
condition of affairs, are the rights of policy-holders in respect of their 
claims for return premiums, or for the loss of the value of the unex- 
pired terms of their policies? All further business of the corpora- 
tion is suspended by the injunction and appointment of receivers, 
upon the intervention of the Insurance Commissioner. The pro- 
posed assessment will exhaust the power of the corporation, and de- 
prive it of all means to pay further losses, and to fulfill its contract 
of indemnity with policy-holders who have not already suffered luss. 
All policies have accordingly been cancelled. 

The amount of claims for losses alone, over and above all present 
assets, in the case of the Union Company, exceeds the whole amount 
that can be assessed ; and in the case of the Massachusetts Compa- 
ny, may absorb the entire net proceeds of the assessment. 

These claims, then, are sufficient to justify the assessment to the full 
extent of the power, without including those for return premiums. It 
is not necessary, therefore, to decide whether an assessment beyond 
the deposit note can be made or enlarged for the purpose of satisfy- 
ing claims for return premiums. 

In the first two cases named, upon the petition to have the assess- 
ment ratified and established, the question of the rights of holders of 
unexpired policies is presented in several aspects. 

1. It is contended that the contract is entire and mutual, and thit 
the company, having become incapable of performing its obligations, 
cannot enforce those of the other party. 

2. That the cancellation of the policies discharges the contract 
and defeats all right to enforce it against policy-holders. 
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3. That the contract is a continuing one of indemnity on the one 
side, and of contribution on the other, through a period of seven 
years, or for the term fixed by the policy, and that to make it effect- 
ual, the liability to contribution must be construed to be distributed 
through the whole period. Upon this ground it is claimed that the 
liability of each policy-holder to assessment beyond his deposit note, 
must be apportioned according to the ratio of the expense, and the 
unexpired portions of the term of his policy. 

The same proposition is stated in another form, viz., that the fund 
provided for payment of losses in a mutual company consists only oi 
the premiums earned ; and that money to be raised by assessment is 
to be regarded as in the nature of premium, to be availed of only so 
far as earned—that is, in proportion to the period elapsed at the time 
the assessment is made. 

4. That the loss of the unexpired term of the policy furnishes 
ground for set-off or recoupment of a claim for return premium, or of 
damages equivalent to what would be required to procure reinsur- 
ance for the same time. 

5. In the cases of Lowell, petitioner, the assessment to the full ex- 
tent of his liability having been paid, he seeks to be allowed to prove 
his claim against the assets that will be for distribution, “as a cred- 
itor for the amount of the value of the unexpired term of his said pol- 
icy, and of the unearned premium and deposit, which upon a proper 
comparison of the amount of his said payments with the length of 
the term of his said policy, and of the unexpired portion thereof, may 
appear to be due to him upon said policy.” 

As to the first and second of these propositions, it has already been 
settled that neither the insolvency of the corporation nor the can- 
cellation of its policies will deprive the corporation of the right, or 
relieve its officers of the duty to assess upon those who were mem- 
bers, all losses that occurred while they were members. Alliance Ins. 
Co. vs. Swift, 10 Cush. 483 ; Marblehead Ins. Co. vs. Underwood, 3 
Gray, 210; Fayette Ins. Co. vs. Fuller, 8 Allen, 27. The right to 
assess, notwithstanding the cancellativn of the policy, is clearly to be 
implied from the provision limiting the right to the period of two 
years after such cancellation. Gen. Sts., c. 58, § 54. 

The solution of the other propositions is to be found in the peculiar 
nature of the contract of mutual insurance, or rather the contracts; 
because it is twofold, corresponding to the twofold relation which 
subsists between members of a mutual insurance company, or be- 
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tween each member and the whole body of members, constituting the 
corporation. 

Each member is, at the same time, insurer and insured. In one 
aspect he is a mere holder of a policy, containing a contract of in- 
demnity against loss by fire, with a specific and limited fund out of 
which that indemnity is to be made good. 

In case of loss he has a claim and right of action against the cor- 
poration, as in other forms of insurance, and the statutes also pro- 
vide means by which he may compel the appropriation of the specific 
fund to the satisfaction of his claim. In another aspect he is a mem- 
ber of the corporution, made so by theivery nature of the contract, 
and so declared by law. Gen. Sts., c. 58, § 43. 

In this relation he is an insurer, and is affected by another and 
very different class of obligations. As a member, his rights and lia- 
bilities are defined partly by the contract contained in the policy, 
partly by the statutes, and partly by the by-laws of the corporation. 

The statute of 1864, c. 196, is applicable to his contract in the 
former aspect, and not in the latter. It affects the determination of 
his right of action, in case of loss ; of the validity and amount of his 
claim under the con ract of iidem: ity with him as a party insured ; 
but it has no reference to the r la‘ion of membership which results 
from the fact of accepting a policy in such a company, nor to the ob- 
ligations on his part not affecting his right of recovery. To hold 
otherwise would require the deposit note to be extended in full upon 
the face of the policy. 

The right to regulate the conduct of its business by means of by- 
laws, which belongs to corporations generally, is secured by law to eve- 
ry mutual insurance company. Gen. Sts., c 58, § 16. 

So far as such by-laws pertain to the rights, duties and obligations 
of a policy-holder, in his relations to the corporation as a member 
thereof, they are not affected by the statute of 1864, ¢. 196. 

The rights and obligations or liabilities of the holder of a policy of 
mutual insurance, so far as they depend upon contract, are to be as- 
certained not merely by the terms of his own contract with the cor- 
poration, but in view of the consideration that every other member 
or policy-holder has a like contract. 

The contract of each, in its counterpart, contains obligations which 
enter into and qualify the contract of every other, the corporation re- 
presenting to each only the aggregate of the others. The rights of 
each member qualify the rights, and to some extent measure the ob- 
ligations and liabilities of the others. 
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The liability to assessment is defined in the policy by a recital, in 
the case of the Massachusetts Company, that the assured has, “agree- 
ably to the rules of the company,” “become bound and obliged to 
pay, in addition to the premium and deposit, all such sum or sums as 
may be assessed by the president and directors of said company, 
pursuant to the act of incorporation, but not in any event to 
exceed” a sum named, being twice the amount of premium and 
depos:t. 

In the case of the Union Company the recital is the same in sub- 
stance, with a reference to the laws of Massachusetts, instead of the 
act of incorporation, and the limit being “the amount of the said 
premium and deposit.” By the act of incorporation of the Massa- 
chusetts Company, it is provided that ‘“‘in case any member should 
sustain damage by fire, over and above the then existing funds of the 
said corporation, the directors may assess such further sum or sums 
upon each member as may be in proportion to the sum by him in- 
sured, and at the rate of hazard originally agreed on; provided, how- 
ever, that no member during the term of seven years shall be held to 
pay, by way of assessment, more than two dollars for each dollar by 
him advanced as premium and deposit.” Article 12 of the by-laws, 
or “ amended rules and articles of the company,” contains the follow- 
ing: “To place the property insured upon a solid foundation, each 
member shall be held to pay, by way of assessment, in case losses 
should happen so as to consume the absolute fund, at the discretion 
of the president and directors, during the term of seven years, a sum 
not exceeding two dollars for each dollar paid as premium and depo- 
sit money.” 

There appears to be no by-law of the Union Company upon the 
subject. 

The provision of Gen. Sts., c. 58, § 48, is “ When the just claims 
against a mutual fire insurance company exceed the funds, its direc- 
tors shall assess such sums as may be necessary upon the members, 
in proportion to their premium and deposit, no member being liable 
to pay, in addition to his premium and deposit, more than a sum 
equal to his said premium and deposit.” 

The obligation of the corporation which the insured is entitled to 
enforce is, as set forth in the policy of the Massachusetts Company, 
“to satisfy and make good, from the absolute and conditional funds of 
the company, unto the said assured, all the damage by fire which 
may happen to said real estate, within the term aforesaid, according 
to the true intent and meaning of said rules. Provided nevertheless, 
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that if the whole of the absolute and conditional funds of said com- 
pany should be insufficient to pay and satisfy all damages that may 
happen, in such case a just average shall be made to the sufferers, and 
the payment to be demanded in virtue of this policy shall be a divi- 
dend of said stock, in proportion to the sum insured, and the rate of 
damage.” 

By the policy of the Union Company, “ the absolute and conditional 
funds of said company are hereby bound and subjected to satisfy and 
make good unto the said insured” whatever loss by fire may happen 
during the term thereof ; and in case of insufficiency of those funds 
“to pay and satisfy all losses that may happen, in such case a just 
average shall be made to the sufferers, and the payment to be de- 
manded in virtue of this policy, shall be such a proportion of said 
funds as the loss sustained by the party hereby insured, bears to the 
whole amount of losses then remaining unpaid.” 

By another provision of Gen. Sts., c. 58, § 48, the directors are 
made personally liable for the amount of an execution against the 
corporation, if they “neglect for thirty days after the rendition of 
judgment, to make an assessment and deliver the same to the treas- 
urer for collection.” A similar provision is contained in the act in- 
corporating the Massachusetts Company. 

Whether we regard the provisions which secure to the policy- 
holder his indemnity in case of loss, or those which define the liabili- 
ty of members, we find no support for the position that the limit 
which is affixed to that liability is intended to be still further nar- 
rowed by subdivision according to the time, within the period of each 
policy, when the assessment occurs. On the contrary, the power of 
assessment is treated as providing a reserved fund, to be drawn upon 
at once whenever the immediate fund, arising from premiums and de- 
posits, is exhausted. Every assessment is required to be “in propor- 
tion to their premium and deposit” upon all members alike, who are 
liable at all, until the full limit is reached. 

It is obvious that this rule will not admit of any graduation by the 
age of the respective policies. The statutes contemplate the possible 
exhaustion of the entire fund and the insolvency of the corporation. 
Provision is made in the statutes of 1863, c. 249, § 4, for guarding 
against this result and securing the future indemnity of those who 
may remain members, by restoring the impaired capital and renew- 
ing the basis of their continued mutual insurance. A careful survey, 
not only of existing provisions of law, but also of those through which 
the system of mutual insurance has been developed, from the rules 
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and practices of particular associations and the regulations of special 
charters, adopted and made uniform, at a later period, in general laws, 
leads us to conclusions, applicable to the cases, as follows : 

The liability to assessment at any time within the limit fixed by the 
statute, is measured only by the amount of the losses for which the 
company is then responsible. It is not apportionable according to 
the ratio of time of the expired and the unexpired term of the policy. 
The assessment cannot be reduced, or a part of it withheld to provide 
future indemnity for members who have not already suffered loss, 
The whole proceeds of the conditional fund thus provided, as well as 
the absolute funds, are pledged to satisfy and make good the losses 
that have occurred. Each one in turn who suffers loss is entitled to 
the full benefits of this pledge, according to the state of those funds 
when his loss occurs. This forbids any reduction of the fund, when 
the whole is required to cover losses, either by apportionment, set-off, 
or otherwise. In case of insufficiency, “a just average shall be made 
to the sufferers,” each one receiving a share of the fund in proportion 
to the amount of his loss. 

This rule, established by the contract of the corporation with all its 
members alike, does not permit a set-off, even between the company 
and those who have claims for losses upon which they are entitled to 
a distributive share of the proceeds of the assessment. 

Upon the same grounds, the fund thus pledged to make good losses 
by fire, cannot be reduced by allowing claims of this nature, in favor 
of other members who have not suffered loss, to participate in the dis- 
tribution, and thereby defeat or impair the promised indemnity. 

A claim for return premium stands upon [a similar] footing, varied 
according to the terms of the particular contract, and the time and cir- 
cumstances of the cancellation. Assuming that such a claim, when 
the cancellation is made necessary by insolvency, or by losses result- 
ing in suspension and settlement through a receiver of the court, is 
to be regarded as belonging to the same period with the losses them- 
selves, yet, in the absence of particular agreement, the foundation of 
such a claim is not obvious ; the appropriation of the fund is contem- 
plated by the nature of the association, its exhaustion results from the 
limit fixed by statute, which becomes an element in the contract, even 
when not expressly contained therein. No “just claim” against the 
company arises from the fact that all future indemnity is thus practi- 
cally rendered ineffectual. In that condition of things, if the party 
would be entitled on any ground to maintain an action, or prove a 
claim, for the loss of his unexpired term by the cancellation of his 
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policy, it would seem that the measure of his damage must be re- 
duced to a minimum. 

These suggestions do not apply to the case of a cancellation ef- 
fected before the occurrence of losses, whereby the party is relieved 
from liability to assessment, and his claim has already become fixed 
as a debt against the solvent company. 

The contract itself may also give to such parties a valid claim, for 
a definite amount, capable of proof and allowance as a debt or “just 
claim” against the company in liquidation. That was so in the case 
of Fayette Mutual Fire Insurance Company vs. Fuller, 8 Allen, 27. 
The by-laws provided that in case of cancellation, “the insured shall 
receive the return premium in accordance with the table of short 
rates.” 

It was held by the court that “each member, in taking his policy, 
took it subject to the claims of the other policy-holders to receive a 
return premium.” It is to be observed, also, that there was no de- 
ficiency of assets in that case, and therefore no question of priority 
could arise. 

The remark in Citizens’ Mutual Fire Insurance Company vs. Sort- 
well, 10 Allen, 110, that a cancellation “ would, of course, make a re- 
turn of a portion of the premium which had been paid on unexpired 
policies due to the holders of such policies,” and that “it would be 
proper to raise the money by assessment” for its repayment, was 
casual, and, as suggested by the justice giving the opinion, “ not im- 
portant in the (then) present case.” It forms no part of the adjudica- 
tion. 

The report does not show whether there was anything in the con- 
tract upon which the remark was based. 

In the case of the Massachusetts Company there is no provision in 
the contract, as expressed upon the face of the policy, for any return 
premium, or other compensation for the loss of the holder by its can- 
cellation. But by the “amended rules and articles” attached to the 
policy : 

Art. 19. “The company reserve the right of cancelling any policy,” 
“and the assured shall be entitled to receive his premium and de- 
posit money, subject however, to the losses and expenses of the com- 
pany, and entitled to his proportion of the gains.” 

In the case of the Union Company the policy provides, upon its 
face, “ That the company have the right of cancelling any policy, at 
any time, when two thirds of the directors present at any meeting 
shall deem, there is sufficient cause therefor,” and in such case “ the 
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insured shall be entitled to receive the dividend due to his policy.” 
That dividend, being the result of an account of profit and loss, made 
up as of the time of the cancellation, cannot, of course, be brought 
into competition with claims for losses in the general distribution 
which is to be made. In either case the claim is not one for which 
an assessment can be made or enlarged, or which can be allowed for 
any purpose of distribution to the prejudice of the claims for losses 
by fire. ° 

But as there may remain some surplus after adjusting and satisfy- 
ing all other demands, for the purpose of a distribution of any such 
surplus, the claim should be waived and adjusted with a view to a 
proper basis of such supplementary distribution. 

Several other questions are presented upon the Anditor’s report in 
the first two of the cases under consideration. It was contended that 
profits which accrued prior to the great fire, and were credited 
monthly to each policy, had thereby been separated from the general 
funds of the corporation, and become the separate fund of each mem- 
ber. But this was merely a computation of the relative interests of 
the members, as offered by the current business of each month. As a 
credit it was contingent upon the completion of their respective terms. 
It was a convenient mode of adjusting the accounts in view of the 
constant recurrence of new and expiring policies. 

These accumulated profits remained as the absolute funds of the 
corporation, pledged to the payment of losses, until, by expiration or 
cancellation of the policy, its holder became entitled to withdraw the 
balance, after charging for losses, as the “ dividend due to his policy.” 
The members are entitled to a dividend only of such profits as re- 
main or are shown upon a valuation of their policies at the termina- 
tion of their membership. It was also contended that the only mode 
in which the assessment could properly be laid, was according to the 
provisions of statute 1863, c. 249, § 4. That statute, however, is per- 
missive and not obligatory. The assessments therein provided for 
are adapted to the purpose of reinstating the corporation in a sound 
condition for continuing its business and not of closing up its affairs. 

In regard to the other questions, common to the two companies, 
which are presented by the auditor’s report, it is sufficient to say 
that acts of policy-holders which might entitle the corporation to de- 
fend against claims for losses, do not necessarily release such parties 
from liability to assessment as members. So long as the policy re- 
mains uncanceled they cannot take advantage of want of insurable 
interest, whether it existed originally or was occasioned by destruc- 
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tion or removal of the building insured, or by alienation ; nor of a 
misdescription of the property insured, or its mode of occupation; 
nor of their loss of the right to recover upon the policy by reason of 
other insurance not assented to. They are members of the corpora- 
tion notwithstanding such grounds of defense to a suit for recovery 
of aloss. Their subscription to its capital forms, in part, the basis 
upon which the company is authorized to engage in the business, and 
upon which other parties insured depend for their indemnity. New 
England Mutual Fire Insurance Co. vs. Belknap, 9 Cush. 142. But 
members only are liable to assessment. Persons who have neither 
taken a policy nor signed any application or deposit note, nor paid 
the premium, are not members and cannot properly be included in 
the assessment. 

Assignees of a policy, who have been substituted to all the rights of 
the original assured, with the assent of the company, thereby become 
members and are liable to assessment. What acts or facts will con- 
stitute such substitution, in any particular case, must be determined 
by the provisions of the contract or of the by-laws or rules of the 
corporation. The statute simply provides that “every person in- 
sured by the company shall be a member.” General Statutes, 
c. 58, § 43. In cases of absolute alienation of the property insured, 
therefore—whatever gives to the alienee the benefit of the insurance, 
will, by force of the statute, impose upon him the liability to assess- 
ment. 

By the original rules and articles of the Massachusetts Company, 
the alienee of the estate and of the policy was required to give “his 
engagement in writing to assume all the liabilities imposed by the 
same,” or the policy became void. But it appears from the supple- 
» mental report that since 1852, in pursuance of a vote of the directors 
adopted at that time, transfers have been made upon the copy of the 
policy retained by the company, and an abstract or certificate in- 
dorsed upon the original as follows, viz, ‘Transferred as record 
policy to of by . Attest, , Secretary.” 

The delivery of such a policy to the purchaser of the property in- 
sured, and its acceptance by him, with the intent and understanding 
of all parties that thereby the insurance was continued upon the 
property for the benefit of the purchaser, would constitute him a 
member of the corporation, subject to all the liabilities of a member 
in the same manner and to the same extent as if it were a new policy 
issued to himself. It is to be observed that, by the form of the policy 
as well as by the “rules and articles” of this company, both premium 
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and deposit are paid in money, upon execution of the policy, so that 
there are no liabilities to be assumed by the assignee except such as 
result by law from the fact of membership, by holding the policy. 

The policy of the Union Company provides that upon alienation of 
the estate, “the purchaser, having this policy legally transferred to 
him, may, upon application, have the policy revived with the consent 
of the president in writing, and by such revival the company and 
such purchaser shall be entitled to all the rights to which the original 
parties respectively were entitled before such alienation.” “ Provided 
always that such purchaser shall give a new deposit note in lieu of 
that given by the original insured, which shall be thereupon surren- 
dered.” From the supplementary report of the auditor it appears 
that in some cases the entire consideration for the insurance is paid, 
so that no deposit note is given. In such cases the assignee of the 
policy is not required to sign any note or other writing but the trans- 
fer of the policy, with the written assent of the president, recorded in 
the books of the company, and its delivery to and acceptance by the 
purchaser of the estate are regarded as sufficient to constitute him a 
member and to make the insurance effectual for his protection. Such 
doubtless would be the effect of the course of proceeding described. 

By the charter of the Massachusetts Company, statute 1798, 
March Ist, Special Laws, vol. 2, p. 211, the limit of liability of each 
member to assessment was fixed at “two dollars for each dollar by 
him advanced as premium and deposit.” 

The “ Rules and Articles ”—Article 12—prescribe the same measure 
of liability, and the policy recites that the assured “has become 
bound and obliged to pay, in addition to the premium and deposit, all 
such sum or sums as may be assessed,” not exceeding that amount. 
The assessment is accordingly made for twice the amount of premium 
and deposit. 

It is contended that the provisions of the General Statutes, c. 58, 
§ 48, control those of the special act of 1798, and deprive the corpo- 
ration of its former right to assess in double the amount. Assuming 
that they might have that effect if so intended, we think it manifest, 
from the whole course of legislation upon the subject, that such was 
not the intent. The general provisions relating to insurance compa- 
nies contained in this chapter of the General Statutes, are prefaced 
by the declaration, in § 12, that they “may exercise the powers and 
shall be subject to the duties and liabilities provided in this chapter, 
so far as consistent with their respective charters. A similar pro- 
vision was contained in the Revised Statutes, c. 37, §1. The provi- 
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sions of that chapter relating to mutual insurance were expressly made 
applicable only to those “ which shall hereafter be incorporated, or 
whose charters shall be extended.” 

Revised Statutes, c. 37, § 24. Previously to 1835 all laws regulat- 
ing mutual insurance were embodied in the respective acts of incor- 
poration. The charter of the Massachusetts Company was granted 
without limit of duration. We find no other act of incorporation of 
any existing company of earlier date than 1823. From that time un- 
til the adoption of the Revised Statutes, or until 1835, all charters of 
mutual companies were limited to periods ranging from twenty to 
thirty years ; they were mostly for twenty-eight years. 

In 1835 certain general provisions relating to mutual insurance were 
adopted, (statute 1835, c. 147, April 8,) which were incorporated in the 
Revised Statutes, § 1 of that act being of the same purport with § 24 
of Revised Statutes, c. 37. Charters subsequently granted confer 
merely the right of corporate existence, with powers and duties as 
defined in the general laws. The phraseology originally adopted 
and repeated in § 24 of Revised Statutes, c. 37, was necessarily 
omitted in the General Statutes and in the statute of 1856, c. 252; 
not only because of the corporations created in the meantime, but 
because nearly all those previously created had become, or would 
soon become subject exclusively to the general laws, by the expiration 
of the original period of their charters. 

This explains the absence of that particular qualification from the 
language of the General Statutes, consistently with the continuance 
of the same intent as to the application and effect of the provisions, 
as indicated also by the language of § 12 already quoted. 

We think it clear that the act of 1798 is not controlled by Generat 
Statutes, c. 58, § 48, and that the assessment in this, as in other re- 
spects, is correctly made. 

Decree accordingly. 
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COMMISSION OF APPEALS OF NEW YORK, 
OCTOBER TERM, 1873. 


HENRY T. NOYES, er au. Respondenis, 
vs. 


THE HARTFORD FIRE INSURANCE CO., Appellant.* 


Held, that the plaintiffs were entitled to recover for their loss on the cotton, be- 
cause they had.expended considerably more on the plantation than the crop 
was worth, and for this reason were the entire owners thereof. 


Held, that as the agreement between the parties was that the stock and implements 
should be divided on the 15th of January, three days before the fire took place, 
the plaintiffs were tenants in common, and had not sole and undivided owner- 
ship of the property. 

Held, that a mule-power being a new and isolated machine, was personal proper- 
ty, and could not be considered as a part of the repairs on the gin-house. 


W. F. Coaswetz, for Appellant. 
F. Kernan, for Respondents. 


Eart, O. 


The plaintiff in this action on the 6th day of December, 1865, en- 
tered into partnership for the purpose of growing cotton in the South- 
ern States. By the articles of co-partnership the plaintiff, Noyes, 
was to proceed south and have the especial charge of the business. 
In pursuance of the partnership agreement Noyes went to the State 
of Arkansas, and found L C. Flournoy, who had control of a cotton 
plantation in that State, and on the 15th day of January, 1866, on 
behalf of his firm, made with him an agreement for operating the 
plantation for one year. By this agreement the firm was to furnish 
supplies, stock, etc., with which to operate the plantation, to the 
amount of $10,000; the implements and stock then on the plantation 
were to remain and be used, and whatever more might be required 
was to be furnished by the firm. Flournoy was to supervise and at- 
tend to the work upon the plantation and give his time, attention and 


* Decision rendered October 7th, 1873, To appear in 54 N. Y, 
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skill to the growing of the cotton, and was to have such planta- 
tion supplies as might be requisite for the use of his family. All per- 
manent improvements made upon the plantation were to be made at 
the expense of Flournoy. The crop of cotton was to be delivered to 
the firm at the river bank, and by it transported to market and dis- 
posed of to the best advantage. The proceeds were to be used, first, 
to reimburse it for all moneys advanced by it for stock, supplies, im- 
plements, etc., and then the balance of the net proceeds was to be di- 
vided equally between it and Flournoy ; at the expiration of one 
year from the date of the agreement, the stock and implements upon 
the plantation, furnished by the firm, were to be equally divided 
among the parties. 

In pursuance of this agreement, the parties proceeded to grow a 
crop of cotton, and the plaintiffs repaired the gin-house on the pre- 
mises, and put in a new gin and press, and a mule-power to operate 
them. The plantation was carried on under the immediate supervi- 
sion of Flournoy, and the general superintendence of Noyes. The 
cotton was picked and a portion of it sent to market. While a por- 
tion of it was in the gin-house, on the 18th day of January, 1867, a 
fire occurred by which the gin-house and the cotton therein, and the 
mule-power, gin and press were consumed. 

On the 28th day of December, 1866, the plaintiffs effected an insu- 
ance with the defendants in their own names for twenty days, which 
was renewed on the 17th day of January thereafter, for twenty days, 
for fourteen hundred dollars, “ upon their frame cotton-gin-house,” six 
hundred dollars on press and gin, and three thousand dollars “on 
cotton in seed, in bales, and cotton lint,” all contained in the gin- 
house. It was specified in the policy that the insurance on the gin- 
house was intended to cover plaintiffs’ interest on account of repairs 
made by them. 

It was provided in the policy that “if the assured is not the sole 
and unconditional owner of the property insured, or (if said proper- 
ty be a building or buildings) of the land on which said building or 
buildings stand, by a sole and unconditional ownership and title, and it 
is not so expressed in the written portion of the policy,” the same 
should be void. 

There was nothing written in the policy in any way qualifying 
plaintiffs’ interest in the property insured, nor showing that Flournoy 
or any one else had any interest in any portion thereof. The plain- 
tiffs made proper proofs of loss, and commenced this action. They 
recovered on account of cotton, $2,812.50 ; on account of the mule- 
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power, under the head of repairs to the gin-house, $425 ; and on ac- 
count of the gin and press, $600, 

The defendant resisted the recovery mainly on the ground that the 
plaintiffs were not the sole owners of the property insured, and made 
objections and took exceptions which raised the question of plaintiffs’ 
right to recover as to each item. 

* By the terms of the agreement I do not think the plaintiffs were 
necessarily the sole and unconditional owners of the cotton raised. 
The agreement between plaintiffs and Flournoy recited that they en- 
tered into an arrangement for operating the plantation. The latter 
agreed to furnish the plantation and such stock and implements as he 
had thereon, and to give his time, attention and skill,to the growing 
of the crop. The former agreed to furnish such additional stock and 
implements as were needed, and also the supplies and money neces- 
sary to carry on the plantation. The crop was to be delivered to 
them at the river bank, and they were to transport it to market and 
dispose of it, and out of the proceeds they were to reimburse them- 
selves for gll moneys advanced and expended, and then divide the 
net proceeds equally with Flournoy. It will be seen that each party 
was to furnish some portion of the capital, one in stock and lands, 
and the other in money, toward the common enterprise, and each 
was to furnish certain labor and skill in and about the common busi- 
ness. I do not see how it can well be claimed that Flournoy was the 
mere servant of the plaintiffs, receiving his portion of the proceeds 
of the crop as a compensation for his services. He was to receive his 
portion as a compensation both for his property and services, and the 
plaintiffs were to receive their portion as a compensation for labor 
and cash capital invested. They were cither partners or tenants in 
common in carrying on the plantation, and it matters not which, as 
in either event the plaintiffs were not necessarily the sole and uncon- 
ditional owners of the cotton. In case there had been more cotton 
than sufficient to reimburse the plaintiffs, and it had been consumed 
by fire, the loss to the extent of the excess over and above the amount 
needed for such reimbursement would have fallen equally on Flour- 
noy. But notwithstanding this view of the case, I think the plain- 
tiffs were entitled to recover for the cotton. The plaintiffs had ex- 
pended several thousand dollars more under this agreement with 
Flournoy in raising the crop than it was worth, and for this excess of 
expenditure they had no claim whatever upon Flournoy. He was 
not personally liable to reimburse them. As it turned out, he in fact 
had no interest in the cotton. They were to control it and sell it, 
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and have the entire proceeds. _ The entire loss by its destruction fell 
upon them, and hence they were the only persons who had an insur- 
able interest therein. He had no insurable interest, and hence with- 
in the spirit and meaning of the policy we should hold that they were 
the sole and unconditional owners thereof. The recovery, therefore, 
for the loss of the cotton destroyed, should be upheld. It is other- 
wise, however, as to the gin and press. They were a portion of the 
stock and implements which the plaintiffs furnished under their agree- 
ment with Flournoy. That provided that at the end of the year the 
stock and implements furnished by the plaintiffs were to be divided 
equally between them and Flournoy. The year expired on the 15th 
day of January, 1867, and the parties then certainly, if not before, be- 
came tenants in common of the stock and implements, and Flournoy 
was then entitled to have them divided and to have half of them. 
The original policy expired at noon on the 17th day of January, and 
on that day was renewed for twenty days more. Hence the policy 
must, for the purposes of this action, be treated as if written on that 
day. Such I understand to be the effect of a renewal or continu- 
ance of.a policy. Therefore the insurance was effected after the ex- 
piration of the year, and after Flournoy had become a tenant. in 
common with the plaintiffs in the gin and press, and hence it follows 
that they were in no sense the sole and unconditional owners thereof, 
and they should not therefore have recovered for the loss of the same. 
There was no specific insurance upon the mule-power, but for that the 
recovery was had on account of the insurance upon repairs made to 
the gin-house. The gin-house, when plaintiffs made their agreement 
with Flournoy, was a large building having simply a frame and a 
roof. .The plaintiffs boarded it up, and put in partitions, and made 
other quite extensive repairs thereon. There was no mule-power 
therein, and the plaintiffs made a new one and put itin. The power 
was furnished by a revolving shaft, worked by mules going round 
and round. It was no part of the gin-house, and was used to work 
the gin and perhaps the press. It was not an old mule-power which 
they repaired, but a new one, in no way so attached as to become in 
any sense a part of the realty. It passes my comprehension how it 
could be called any portion of the repairs to the gin-house. It was 
a piece of personal property, just as independent of the gin-house as 
the gin and press, and the latter could just as well come under the 
head of repairs to the gin-house as the former. 

Hence I am of the opinion that the mule-power was not covered 
by the policy. But if it was, it was a portion of the stock and imple- 
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ments furnished by the plaintiffs, and for,the same reasons given above 
in reference to the gin and press, it did not belong solely to the plain- 
tiffs at the expiration of the year of their arrangement with Flour- 
noy. The plaintiffs should not therefore have recovered for the loss 
of the mule-power. 

The result is, that the judgment must be reversed and new trial 
granted, costs to abide event, unless the plaintiffs will elect to remit 
the sums allowed for the mule-power, gin and press, amounting to 
$1,025, and interest thereon from the 26th day of March, 1867, in 
which case judgment for the balance affirmed without costs to either 
party in this court. 

All concur. 


COURT OF APPEALS OF NEW YORK, 


SEPTEMBER TERM, 1873. 


RANDOLPH B. MARTINE, Appellant. 
vs. 


THE INTERNATIONAL LIFE ASSURANCE SOCIETY 
or ‘Lonpon, ET AL., Respondents.* 


Insured was a resident of North Carolina, and the premiums on a life policy were 
regularly paid till April, 1861. Before the next premium became due, one of 
the partners to the agency firm of the deferdant died, and the three subse- 
quent payments were made to the surviving partner. 

Held, that the partnership was dissolved by the death of one partner, the agency 
abolished and the survivor had no right to,create a new obligation. 

Respondent being a foreign corporation, was carrying on the business of life in- 
surance in this country. It had complied with the laws and had a local board 
of officers. It paid claims and received premiums as any local company. 

Heli, that this was essentially an American business, and would have been treated 
as such had war existed between this country and England. 

Held, that no transfer of funds would have been allowed between the insurgent 
States and New York. 
Held, that the fact that communication was suspended between the gear the 
remiums paid but not received at the agency in New York should be deducted 
m the amount of the policy. 


Marruew Daty, for Appellant. 
Burton N. Harrison, for Respondent. 


* Decision rendered September 23rd, 1873. To appear in 63 N. Y. 
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Cuurcn, ©. J. 


The referee found that payments upon the policy had been duly 
made up to the death of Mr. Martine. The payment to the agents, 
Starke and Pearce, in April, 1861, was good. They were the agents 
of the defendant at Fayetteville, North Carolina, and the assured had 
repeatedly been notified to pay the premiums at the office of their 
agency at that place. The instructions to the agents as to the man- 
ner of receiving them, viz., upon receipts forwarded from the New 
York office, were never communicated to the assured, and she was 
not affected by them. She was directed to pay at the office of their 
agent, and she had a right to comply with the direction. The validi- 
ty of the subsequent payments for 1862-3 and 4, is more difficult 
to be maintained. Between 1861-62, Starke, one of the firm, died, 
and the payments were made to and received by Pearce as surviving 
partner. The assured is chargeable with notice of the death of 
Starke, and the authority by which Pearce assumed to act by the re- 
ceipts executed and received for the premiums for those years. He 
did not profess to be the agent of the defendant, but acted as the 
surviving partner of the firm who had been agents. There is no au- 
thority to sustain his right to so act. The death of one member of a 
firm operates immediately and inevitably as a dissolution. Story on 
Part., § 317; Parsons do., 438. 

During the existence of a partnership each member is deemed to 
be authorized to transact any business for the firm, but upon disso- 
lution this authority ceases, and the only authority of the survivor is 
to close up the business. He has no right to create new obligations, 
nor indeed to do anything in the name of the firm except such as is 
necessary in adjusting and closing its concerns. Van Kuren vs. Par- 
melee, 2 N. Y., 523. 

It is a general rule of the common law that an authority by a prin- 
cipal to two persons to do an act is joint, and the act must be con- 
curred in by both. Dunlap’s Paley on Agency, 177 ; Green vs. Mil- 
ler, 6 J. R., 39; 13 Jurist, 938; Story on Agency, § 42. 

When a firm is appointed to an agency, this rule would necessarily 
be modified to the extent that either member of a firm could do any 
act within the scope of the agency, the same as he could perform any 
other partnership act. By appointing a partnership firm it would be 
implied that the authority was joint and several. But upon dissolu- 
tion of the firm, such an agency would cease. This is the necessary 
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result of the principles alluded to. The principal would not be bound 
by the act of a surviving member of a firm because he had never ap- 
pointed him to act nor agreed to be responsible for his acts, and the 
latter could incur no obligation against the deceased member or his 
representatives. 

The counsel for the appellant suggested, that as the notice to the 
assured required payment at the office of its agent in Fayetteville, 
she was justified in paying at the office of Starke & Pearce. The 
answer is that, if the company had no agent, then it had no office of 
an agent, and as we have seen, the agency ceased upon the death of 
Starke. It is also suggested that it was the duty of the company to 
appoint an agent at that place to receive the premiums, and that it 
cannot take advantage of its own negligence. 

There is nothing in the contract indicating Fayetteville as the place 
of payment. The notices to pay at Fayetteville would justify such 
payments so long as the privilege was unrecalled and the defendant 
had an agent there. Upon the death of Starke the agency ceased, 
which the assured must have known, and the defendant was under 
no legal obligation to appoint another, but the obligation to pay the 
premiums to the society remained. The case of Hamilton vs. Mutual 
Life Ins. Co., 9 Blatch., 235, was different. By the contract the pre- 
miums were payable to an agent residing in Alabama, appointed in 
pursuance of a statute of that State, and required as a condition of 
transacting business there. The company revoked the agency, which 
prevented the assured from paying the premiums, and the court held 
the assured excused. Here there was no statute and no contract to 
pay or receive the premiums at the place where they were paid. 
There were three notices produced, for the years 1852-3 and 5, which 
stated the time when the premiums for those years were due, and 
that they must be paid at the office of the Fayetteville agency within 
thirty days or the policy would be void, but two of them stated that 
the notice was not required by the rules of the society, and that the 
want of it should not excuse non-payment. It was not a notice 
that all premiums must be paid at Fayetteville, but that those speci- 
fied must be. The notices would have justified such payments so 
long as defendant had an agent there, but cannot be construed into 
a contract that the company must always have an agent at that place, 
or that payments might always be made there. 

We think the General Term right in holding that the referee erred 
in finding the payments for the specified years duly made. This is 
irrespective of the effect of the war upon the transaction, but it dis- 
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poses of the findings of the referee, which were reversed by the Gen- 
eral Term. It is now claimed that within the principles recently ad- 
judicated in the Cohen and Sands cases, 50 N. Y., 610, 626, payment 
of the premiums for the specified years was excused and the liability 
suspended during the existence of the war, and that the payments 
could be made at its close if promptly tendered. As the person 
whose life was insured died before the war closed, no tender of pre- 
miums was necessary, and they could be adjusted by making proper 
deductions from the amount of the policy. The two cases cited are 
controlling against the defendant in this case, unless the fact that 
the defendant was a foreign corporation takes it out from the opera- 
tion of those decisions. It is claimed that the defendant, being a 
foreign corporation, could acquire no domicile here ; that it wasa 
neutral and could lawfully transact this business with the citizens of 
either belligerent, and that the respective obligations of the parties 
were not affected by the war. 

The case of Robinson against the same defendant, 42 N. Y., 54, 
seems to favor this defense. Hunt, J., says: “If it is conceded that 
a contract of insurance by a citizen of this State, upon the life of a 
citizen of Virginia in the year 1862, would have been avoided or sus- 
pended on the ground that the condition of war will not permit such 
contracts between the citizens of States at war with each other, we 
do not then reach the case before us. This was a contract between 
a citizen of a neutral country and a citizen of a belligerent country.” 
* * * * * “Such contracts are valid by the laws of all countries.” 
It appeared in that case, as in this, that the defendant had a place of 
business in New York and carried on the business of life insurance 
by general agents and a local board of directors, and it is averred in 
the answer in this case that it acted as a distinct organization within 
the United States, issuing policies, etc., under the direction of a 
board of directors, acting and holding their meetings in the city of 
New York, where it had an office, with directory and executive of- 
ficers who appointed agents throughout the United States. 

The court observed as to these facts, “It is important to observe 
that the New York board were but agents, however general their 
character or unlimited their authority. The principal was the com- 
‘ pany itself in England.” 

The authorities cited to support the decision, that the war did not 
affect the performance of the contract, were Ludlow vs. Bowen, 1 J. 
R., 1; DeWitt vs. Firemen’s Ins. Co., 20 J. R., 214; Affir’d, 2 
Cow., 56. 
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_ The first was an action upon a policy of insurance upon goods (not 
contraband) contracted to be sold and delivered to a French mer- 
chant an St. Valery, and warranted to be American property. War 

existed between England and France at the time, and the property 
was captured by an English cruiser on the voyage, and condemned by 
a British Admiralty Court as French property. Our Supreme Court 
held that the title to the property had not passed from the American 

-merchant, and that the warranty was verified. Spencer, J., said : 
“ By the law of nations a neutral has a right, with the exceptions of 
contraband goods and going to a blockaded port, to supply the belli- 
gerents.” 

The other case was analogous in its facts, and the same decision was 
reached. The only principle established was that a neutral may car- 
ry on commerce with a belligerent during war, as well as in peace, 
with the exceptions above named. The applicability of this principle 
to the circumstances of this case is not perceived, and it was unneces- 
sary to determine it in the Robinson case. That case was rightly de- 
cided, and the decision must have been the same if the defendant had 
been a domestic instead of a foreign corporation, upon the ground 
that the payments to the agent were properly made. 

It is true that the residence of a corporation is in the State of its 
creation, and it is well established that such residence cannot be 
changed, and if it was a question of domicile merely, the point would 
be too clear for argument. It may be admitted also that it was com- 
petent for the defendant or any other foreign corporation to make 
contracts of insurance upon the lives of citizens of other belligerents, 
during our late war, and that neither the contracts nor their perform- 
ance would be affected by the war. But this does not reach the case. 
The defendant sought and obtained the privilege of establishing and 
carrying on its business here, under regulations fixed by the statutes 
of this State. It established a permanent general agency and con- 
ducted its business here as a distinct organization, and was permitted 
by law to do this in the same manner as domestic institutions. The 
business thus established and carried on in New York was designed to 
be confined to the United States, and necessarily partook of the na- 
tional character as a privileged business. Chancellor Kent, in his 
Commentaries, says: “The position is a clear one, that if a person 
goes into a foreign country and engages in trade there, he is by the 
law of nations to be considered a merchant of that country, and a 
subject for all civil purposes, whether that country be hostile or neu- 
‘tral.” 1 Kent’s Comm., 84. 
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Nor is it invariably necessary that the residence be personal. While 
the general rule is that a principal transacting business in the ordin- 
ary way, through an agent, will not contract the character of a domi- 
ciled person, yet if the principal be trading not on the ordinary foot- 
ing of a foreign trader, but as a privileged trader, such a privileged 
trade puts him on the same ground with their own subjects, and he 
would be considered as sufficiently invested with the national charac- 
ter by the residence of his agent. Ib. 

This contract was made in New York by authority of its laws. Al- 
though not stated in express terms that the premiums were to be-paid 
there, it is evident from the facts that the parties contemplated pay- 
ment there, unless otherwise directed, for convenience of the assured, 
by the local board. The repayment of money borrowed was express- 
ly provided to be made in New York, and the organization of a local 
board, and the privileges granted by our laws, as well as the acts of 
the parties, including the notices above referred to, indicate that these 
contracts were to be made and performed there. It was essentially 
an independent American business, and would be treated as such, [ 
have no doubt, if war existed between this country and England. 

The mischief of communication between the parties would be the 
same as if the defendant was a domestic instead of a foreign corpor- 
ation. 

The transfer of funds from the New York agency to the assured, in 
case of death, or the transfer of premiums, would not have been tol- 
erated. 

It was claimed that if it was impossible to pay in New York, the 
assured was obliged to pay in London. I do not think this is the 
fair construction of the contract. The surrounding circumstances 
significantly repel this idea. True, the payments are to be made to 
the society, but that means to the society as locally organized. If the 
defendant’s views are correct, all payments were legally required to 
be made in London, whether it was practicable to make them in New 
York or not. True, the defendant might have discontinued the busi- 
ness here, but our statute requires in that event the continuance of an 
agency for some purposes, and the continuance of the deposit for the. 
benefit of policy-holders; and if it should withdraw all agencies for 
receiving premiums, so that it was impracticable to pay them, it would 
be the fault of the company, of which it would not be permitted to 
take advantage. 9 Blatch., 235. 

It would be most unreasonable for these foreign corporations to ask 
the privilege of doing business under our laws in competition with 
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domestic institutions, and then to ask exemption from the obligations 
and liabilities which attach to the latter. As to the business trans- 
acted here, the company must be regarded as domiciled by the resi- 
dence of its general agents and its local organization. 

In 2 Galb., 235, Story, J., lays down the rule “that when a per- 
son is engaged in the ordinary or extraordinary commerce of an ene- 
my’s country, upon the same footing and with the same advantages as 
a native resident subject, his property so employed as to be deemed 
incorporated into the general commerce of the country, and subject 
to be confiscated, be his residence where it may.” The English Ad- 
miralty courts have always maintained this doctrine. 

In 1 Rob. Ad. Cases, 15, it is laid down “that there is a traffic 
which stamps a national character on the individual, independent of 
that character which mere personal residence may give him.” See, 
also, 5 Rob., 302 ; 4 do., 109; 1 do. on Ins., 527. 

The assured did all she could to make payment of the premiums. 
It was not lawful to make payments in New York, where they were 
to be made. 

The defendant claims that the plaintiff purchased the claim as at- 
torney for the purpose of prosecution, in violation of the statute. 
There is no finding upon the subject, and the evidence is not conclu- 
sive either that the plaintiff was a lawyer at the time of the assign- 
ment of the claim, or that he in fact purchased it with the prohibited 
intent, within the meaning of the statute. It is also insisted that the 
obligation of the defendant to pay was not absolute, but only that 
certain funds of the suciety should be subject and liable to pay the 
assured. This point was not raised upon the trial. If it had been, 
it might have been avoided. The defendant must be presumed to 
have waived it. The premiums not paid must be allowed. 

The order granting a new trial must be reversed, and judgment of 
referee modified by deducting the premiums payable in 1862-1863, 
and 1864, with interest, and as modified, affirmed without costs to 
either party as against the other. 

“ Church, Ch. J., reads for reversal of order granting new trial, and 
judgment of referee, modified by deducting the unpaid premiums of 
1862, 1863, and 1864, and as modified, affirmed. 

“ All concur except Grover, J., not voting, and Andrews, J., absent 
at argument.” 
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CIRCUIT COURT OF THE UNITED STATES, 


MASSACHUSETTS DISTRICT. 


OCTOBER TERM, 1873. 


In Equity. 


VICTOR E. MAUGER, 
vs. 


THE HOLYOKE MUTUAL FIRE INS. CO.* 


Where several printing presses had been insured separately, and afterwards placed 
in the same building, and a total loss occurred, 


Held, that a clause in the policy relating to co-insurance does not apply, and as 
each press was insured, the policy was not a flouting one, 
Held, that there was no double insurance, 


Gero. O. Smarruck anp W. S. MoFarzanz, for Plaintiff. 
Srzpuen B. Ives, for Defendanis. 


Sueptey, J. 


The question in this case arises upon the facts stated in the report 
of the assessor appointed to assess damages upon a default. 

On the 20th of April, 1872, the assured (Armstrong & Co.) ef- 
fected insurance to the amount of $3,000, “on their new lithographic 
printing press contained in the fourth story of brick building, situate 
No. 13 Bowker Street, Boston, Mass. It is understood that $300 of 
the amount shall attach on hand presses.” Just before effecting this 
insurance, Armstrong & Co. had purchased a new lithographic press 
worth $3,500, and of a smaller size than the one subsequently 
purchased and referred to in the defendants’ policy. Permission was 
given July 3rd, for removal to fourth and fifth stories of stone and 


* Decision rendered ———, 
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brick building, corner of Milk and Devonshire Streets, Boston. On 
the 28th day June following, Armstrong & Co. procured insurance to 
the amount of $4,000 “on their lithographic presses and ink mill 
with shafting and belting connected therewith, contained in the fourth 
and fifth stories of stone building, 57 Milk Street, corner of Devon- 
shire Street.” At this date Armstrong & Co, had two steam litho- 
graphic presses and several hand presses. 

October 30th, 1872, Armstrong & Co. purchased the steam litho- 
graphic press described in defendants’ policy now in suit, which in- 
sured them in the sum of $4,300 from November 1st, 1872, to Novem- 
ber Ist, 1873, “on their Hugh & Kimber’s No. 6 steam lithographic 
press, size 30x40, situate in chambers of granite and brick building, 
situate No. 57 Milk Street, corner of Devonshire Street,” payable in 
case of loss to the plaintiff. 

By the terms of that policy, defendants are liable to pay the plain- 
tiff three fourths of the value of that property on the 22nd day of 
January, 1873, being sixty days after the date when proof was made 
of the loss by fire, which occurred on the tenth day of November, 
1872, unless that amount is to be reduced under the provisions of 
the following clause in the policy : 

“In case of any other contract of insurance upon the property 
hereby insured, whether such contract be valid or not, as against the 
parties thereto, or either of them, the assured shall not, in case of loss 
or damage, be entitled to recover of this company any greater portion 
of the loss or damage sustained, than the amount herein insured 
shall bear to the whole amount insured on said property.” 

At the time of the fire Armstrong & Co. had, in their chambers, 
57 Milk, corner of Devonshire Street, three steam lithographic 
presses, also hand presses, ink mill and shafting and belting. De- 
fendants contend that all the policies attach to the press last insured, 
and that the clause in relation to double insurance is applicable in 
adjusting the loss. 

That the policy of the 20th of April did not attach is too clear to 
require any argument or authority. That was in effect an in- 
surance of $2,700 upon a specific steam lithographic press de- 
scribed as the new one, contained in the fourth story of brick building, 
situate No. 138 Bowker Street, and of three hundred dollars on hand 
presses. . 

No possible construction of the language could make this insurance 
cover any other steam lithographic press than the new one thus spe- 
cifically described. 
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The language of the second policy, of June 28th, 1872, “on their 
lithographic presses and ink mill, with shafting and belting connected 
therewith, contained in the fourth and fifth stories of stone building, 
57 Milk Street, corner of Devonshire Street,” is not so specific. 

Policies of insurance are to be construed largely according to the 
intention of the parties, and for the indemnity of the assured, and the 
advancement of trade. Facts and circumstances dehors the instru- 
ment may be proved in order to discover the intention of the parties. 
Stacey vs. The Franklin Fire Insurance Company, 2 Watts & Ser- 
jeant, 506. This was the case of an insurance upon “ merchandise 
generally, including liquors and groceries, contained in store No. 37 
South Wharves, for use of whom it may concern, say merchandise 
without exception.” A second insurance was effected in another com- 
pany, “on coffee and other merchandise, without exception, either on 
board the John Serjeant at this port, or in the brick store, No. 37 South 
Wharves, in the city of Philadelphia.” A loss happened by fire on goods 
in the store No. 37, not brought in the John Serjeant, or landed there- 
from. After admitting evidence outside of the policy of facts and cir- 
cumstances to show the intention of the parties as to the second policy 
being a specific insurance on other goods not covered by the first, it 
was held that, as thus explained, there was not necessarily a double 
insurance, but that the first might be on goods generally in the store, 
and the second on specific goods brought by the John Serjeant, or 
landed in the store therefrom. 

Explaining the policies in this case in the light of the attending 
facts and circumstances at the time they were effected, the intention 
of the parties is arrived at without difficulty. 

The first policy was clearly on the new steam lithographic press, de- 
finitely described and located. The policy of June 28th was on the 
two lithographic presses then in the chambers corner of Milk and De- 
vonshire streets, and was not intended to apply, and did not apply, to 
any steam lithographic presses to be subsequently placed there. 

It was not a floating policy on a stock of merchandise in a store, 
bought for sale, and with the intention of replacing it as sold, and 
keeping the stock good, but on specific machinery, intended for per- 
manent use in the location described. It was not expected or intend- 
ed to embrace, and the literal meaning of the words used do not em- 
brace, any presses not then in the building. It could only embrace 
such presses subsequently placed in the building if explained by facts 
and circumstances dehors the policy, and the facts and circumstances 
do not thus explain it or aid such a construction. The policy of Oc- 
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tober 30th is specifically upon the third steam lithographic press, not 
in the building when the other insurances were effected, and not with- 
in the description in those policies. 

There was therefore no double insurance. The assessor, holding 
that the insurance procured April 20th, 1872, and June 28th, 1872, 
does not apply to the property covered by defendants’ policy, has as- 
sessed the damages at $3,450, with interest thereon from January 22nd, 
1873, and his report is confirmed, and judgment will be entered ac- 
cordingly. 


UNITED STATES CIRCUIT COURT, 


DISTRICT OF IOWA. 


HATTIE B. TISDALE 
vs. 


THE MUT. BENEFIT LIFE INSURANCE CO.* 


Defendant claimed that the proofs of death of the insured submitted by the plain- 
tif, were not sufficient. Held, that if these formal proofs of loss were made by 
the plaintiff, and no objection was made to them by the defendant, the present 
objection to their inefficiency is to be considered as waived. 

Held, this being a civil action, the jury are to decide by a preponderance of evi- 
dence. 

Held, that the fact that letters of administration had been granted in a Probate 
Court, on the effects of the insured, constitutes a prima facie evidence of his 
death, and changes the burden of proof from the plaintiff to the defendant, and 
in the absence of countervailing evidence, the plaintiff is entitled to recover. 

Held, that the proceeding before the probate judge being ex parte, the defendant 
not being present, it does not require very strong evidence to overcome the 
prima facie case thus made. 

Held, that the absence of motive to abscond is a material fact, to be taken into con- 
sideration in a doubtiul case. 


Held, that cases of mistaken identity are so frequent that evidence that the insured 
was seen subsequent to the appointment of an administrator, if it is inconsist- 
ent with other evidence in the case, must be received and considered with scru- 
pulous care. 

Held, that the mere fact of the disappearance of the insured without apparent mo- 
tive is not a sufficient ground from which his death can be inferred, , but that 
the jury must take into consideration all the facts and circumstances attending 
his disappearance and absence. 


* Decision rendered ———. 
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O. P. Sarras and F. Brewer Roop, for plaintiff. 
Austin Apams and D. C. Cram, for defendant. 


Love, J. 


This is an action upon a policy of insurance, issued by the defend- 
ant to the plaintiff. It is admitted that this policy was issued by the 
defendant, and the policy itself is before the jury in evidence. But 
the defendant contends that the plaintiff cannot recover because the 
proofs of loss were not sufficient. It was necessary by the terms of 
the policy that the plaintiff, in order to be entitled to the money, 
should make certain proofs of loss—that is, proufs of the death of the 
insured. If you find from the evidence that these so-called formal 
proofs were made, and no objection was made to them by the defendant, 
you will treat as waived the objection as to their insufficiency. In other 
words, it was the duty of the defendant, if they considered the for- 
mal proofs insufficient, to notify the plaintiff of that fact, and require 
further proof, and if they put their objections to paying the money 
upon other grounds, they cannot now take advantage of the insuffi- 
ciency of the proofs. This is a civil action; it is not a criminal pros- 
ecution, and the jury are under the necessity of determining the case 
by a preponderance of evidence. Conclusive evidence of the facts in 
this case is not to be expected. 

There is a certain conclusive force of evidence necessary in a crim- 
inal prosecution, but this being a civil action for the recovery of 
money, the rule of law is, that the jury raust determine it by the pre- 
ponderance of evidence. 

The burden was originally upon the plaintiff to make out her case; 
but the jury will see as I proceed that the burden was in the progress 
of the trial shifted to the defendant. 

The real question in this case is whether the insured, Edgar Tis- 
dale, was dead at the time of the issuing of the letters of administra- 
tion; that is the real question the jury are called upon to decide. It 
was incumbent upon the plaintiff to prove that fact. The plaintift 
has shown to the jury, as evidence of that fact, letters of administra- 
tion issued by the probate judge to her as administratrix. This the 
defendant objects to as inadmissible. It is the duty of the court to 
instruct the jury that the evidence is sufficient to make a prima facie 
case, and to change the burden from the plaintiff to the defendant. 
I must explain in as few words as possible the meaning of the terms 
“prima facie case:” It is a case made by evidence that entitles the 
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plaintiff to recover in the absence of countervailing evidence. If there 
is no evidence to overcome the case thus made, the plaintiff is en- 
titled to a verdict. 

A prima facie case may be of greater or less strength. A prima 
facie case, though not conclusive, is sometimes so strong that it re- 
quires evidence of great force to overcome it. The case made by the 
letters of administration, although sufficient unless overturned, is still 
not a strong case. This prima facie evidence is but slight, and, of 
course, it would not require very conclusive evidence to overcome it. 
The reason is very obvious. This defendant was not before the pro- 
bate judge. It was an ex parte proceeding. The letters of adminis- 
tration were issued, perhaps upon every slight proof. The probate 
judge, however, did find, from the proof before him, that the party was 
dead, in order to issue the letters of administration. These, without 
any contradictory evidence, give the plaintiff the right to recover, but 
I must say, that it does not require very strong evidence to overcome 
the prima facie case thus made. 

The court is requested to instruct the jury in regard to the absence 
of motive on the part of Tisdale to abscond. Supposing you should 
adopt the defendant’s theory of the case, looking at it from his stand- 
point, to wit, that Tisdale was not dead at the time letters of admin- 
istration were issued, but that he had absconded. In the absence of 
any motive on his part to abscond, it will not be presumed that ho 
did abscond ; but if from the evidence the jury find the fact to be 
that he did abscond, then the want of motive would have nothing to 
do with the case. If the jury find that he did abscond, then it would 
follow that some motive existed. The absence of motive to abscond 
is a material fact, to be considered in a doubtful case. If the princi- 
pal fact be proved, that is, if this party was seen at Baxter Springs 
some time subsequent to the appointment of an administrator, and 
this fact is shown as proof of his having absconded, then the fact of 
a want of motive to abscond is unimportant, because we cannot al- 
ways look into the human heart and discover its motives. Crimes are 
frequently committed of a very grave nature, and yet we can discover 
no motive. In general, motives, must be inferred from facts, rather 
than facts inferred from motives. If it is established by proof that an 
act has been done, we know there has been some motive for it, though 
we cannot always see what that motive was. 

If there is a total absence of motive, that is to be taken into con- 
sideration, in a doubtful case, in forming a conclusion as to the fact 
itself. For instance, if it were proved that one man had killed an- 
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other and it appeared as if he had no motive to kill; that the party 
killed was his friend, at least not his enemy; that he stood in kindly 
relations toward the deceased—though the fact of the want of motive 
would have weight in a doubtful case. Yet in the case thus supposed 
it would avail nothing. 

I am also requested to instruct the jury as to the question of iden- 
tification; whether the jury can rely upon the identification of a party 
by others. 

This matter scarcely admits of legal definition. The truth is that 
we do ordinarily rely upon our recollection of other men. If a man 
should say to you that he saw an individual of your acquaintance at 
a distant place, you would believe him in the absence of proof to the 
contrary. If at any time you have met a man of your acquaintance, 
and subsequently a controversy arises which calls into question this 
fact, you at once recall the circumstance of your meeting him and 
you put confidence in your recollection of his person ; nevertheless, 
experience shows that we often make mistakes in this way, and so 
many cases of mistaken identity occur that it is our duty to receive 
such evidence to show error ; then the jury must receive and consider 
evidence of personal identity which is inconsistent with other evi- 
dence in the case with scrupulous care and caution. 

That is all, gentlemen, that the court can say upon this question of 
identity. It does not admit of anything like a precise legal definition 
in my opinion. 

I am requested by the defendant to give to the jury some instruc- 
tions in writing, which I will do—they are as follows : 

1. The plaintiff must prove affirmatively, the death of Tisdale, 
whether the defendants objected to the sufficiency of the preliminary 
proofs of loss or not. 

2. If the jury are not otherwise satisfied from the evidence in the 
cause of the death of Tisdale, they cannot infer his death from the 
fact that he disappeared, and that no motive for his voluntary ab- 
sence has been proved. 

The above is given by the court with this explanation, thatfrom the 
mere fact of the disappearance of Tisdale without apparent motive, it 
would not be safe to infer his death, and if this is all that the jury 
find to be proved in the case, their verdict ought to be for the defend- 
ant. But it is the duty of the jury to consider all the eircumstances 
attending the disappearance and absence of Tisdale. Not only the 
mere fact of his disappearance, but the length of time during which 
he has been absent and not heard from ; all the circumstances at- 
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tending his disappearance ; the efforts, if the jury believe any to have 
been honestly made, to find the insured and to ascertain the place of 
his abode; the motives or want of motives as shown by the proofs to 
abandon his wife, family and home ; the state of his mind and af- 
fections with respect to his family and business—in a word, the jury 
must not fix their attention upon any one or more isolated facts or 
circumstances, but upon all the facts and circumstances disclosed by 
the evidence, and thus form their judgment of the probability of Tis- 
dale’s death. 

Evidence has been given to the jury to show his relation to his fam- 
ily, the situation of his business, and the state of his mind ; what he 
said in Chicago about his intention to return home, and what he said 
about his family. 

We know by experience that men gravitate strongly toward the 
home of their affections ; it is their nature to do so, unless they are 
unhappy in their domestic relations ; of course, in determining this 
question, the jury must take into consideration not the fact of his ab- 
sence, but the length of time of his absence. If it were seven years, 
that would raise a presumption by law of his death, but if not absent 
seven years, the presumption does not arise, although there is an 
absence of six and one half years, in this case it is necessary that the 
absence be corroborated, because there is no legal presumption of his 
death from mere lapse of time. 

Your verdict will be, gentlemen : 

“ We, the jury, find for the defendant,” or, “ We, the jury find for 
the plaintiff in the sum of dollars, with per cent. in- 
terest, from the day of , 1873.” 

If you find for the plaintiff she will be entitled to recover the 
amount of the policy with interest running from ninety days from the 
time of the proof of loss. 

I would say, in conclusion, that it is of the very greatest import- 
ance that you should find a verdict in this case. You will see your- 
selves that this is a ruinous litigation ; the amount is not large, but 
the expenses are very heavy, therefore you must make an earnest ef- 
fort in finding a verdict. 

Verdict for plaintiff for full amount of policy, 

Defendant appeals. 





CASES DECIDED IN THE LOWER COURTS. 


PAID-UP POLICIES.—RIGHT TO, FORFEITED BY FAILURE 
TO SURRENDER THE ORIGINAL POLICY IN TIME. 


In the District Court for the City and County of Philadelphia, June 
Term, 1872. 


SAMUEL R. 8S. SMITH, apurnistrator de bonis non or MARY F. McCREA, 
DECEASED, 


vs. 


THE CONTINENTAL LIFE INSURANCE COMPANY, or New Yors. 


The conditions of a life policy provided that on failure at any time to pay annual 
premiums, the company would, ‘‘ upon a surrender of the original policy within 
thirty days after such unpaid premium should be due,” issue in exchange there- 
for a paid-up policy for a proportional amount. Held, that in order to entitle 
the assured to a paid-up policy, the old policy must be actually surrendered 
within the thirty days, and a failure on the part of the assured to do so forfeit- 

_ ed his right. 


This was an action of covenant on a policy of insurance in the Dis- 
trict Court of Philadelphia, in which, by agreement of the parties, the 
pleadings were withdrawn, and a “case stated” avreed upon. On 
December 24th, 1866, the company, defendant, issued a policy of in- 
surance on the life of Franklin F. McCrea, to Mary McCrea, his wife, 
for $10,000, on the ten year plan, the annual premium being $572.60, 
of which one third was to remain on loan by the company. The first 
premium was paid upon the same day, and the two subsequent pre- 
miums due December 24th, 1867, and December 24th, 1868, were 
also paid. The fourth premium, which was due December 24th, 
1869, was never paid. The policy had the usual clause, allowing pay- 
ment of the premiums within thirty days after they should respect- 
ively fall due ; and also the following clause: “And the said com- 
pany do further covenant and agree, that if after having received 
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three or more annual premiums the said assured shall fail to make 
payment of any further premium when due, then, and in that case, 
upon a surrender of this policy within thirty days after such unpaid 
premium shall be due, the said company will, in exchange therefor, is- 
sue a paid-up policy for as many tenth parts of the original amount 
hereby assured as there shall have been annual premiums paid at the 
time when such default shall first be made. * * * * * * * And it is 
also understood and agreed that if * * * * said premium shall not 
be paid as above specified, then, and in such case, this policy shall be 
null and void.” 

On January 24th, 1870, the thirty days’ grace on the fourth pre- 
mium expired, and on February 7th, 1870, the agents of the company 
in Philadelphia, wrote the following note to Mrs. McCrea : 


(Pennsylvania Branch. ) 
Winter & Jewett, Managers. Office, No. 425 Chestnut St., Phila. 


“ Mrs. Mary MoCrea, Philadelphia : 
“ Mapam :—The premium on your policy on life of your husband 
was due December 24th, 1868, and still remains unpaid. 
“By giving your early attention to the same, you will keep the 
policy alive. Very respectfully, 
Wrvrer & Jewett.” 


**ConTINENTAL Lire InsunANcE Company, o¥ NEw acl 


No attention was paid to this note until April 18th, 1871, about 
fourteen months afterward, when Mrs. McCrea called on the agents 
and offered to surrender the policy to the company and asked for a 
paid-up policy for $3,000 under the agreement above quoted. Noth- 
ing was done however, and the policy was not surrendered, but re- 
mained in the possession of McCrea until the following year, April 
23rd, 1872, when McCrea died. 

Mrs. Mary McCrea had died on the 17th of March, 1870, intes- 
tute, and leaving no issue, but letters of administration on her estate 
had been granted to her husband. After the death of her husband, 
letters de bonis non on her estate were granted to the plaintiff. 

The principal question in this case arose on the clause above quot- 
ed, by which the company agreed, after the payment of these annual 
premiums and surrender of the policy within thirty days after ano- 
ther unpaid premium should be due, to issue therefor a paid-up poli- 
cy for as many tenth parts of the original amount assured as there 
should have been annual premiums paid. In this case three annual 
premiums having been paid, the claim was for $3,000. 
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Heyry OC. Trrvs, Esq., for plaintiff contended— 

First. That the rule of construction of insurance contracts was to 
favor the insured, and that some degree of acuteness of construction 
should be calléd in to uphold the agreement and avert a forfeiture, 
where there has been a substantial compliance. Bliss on Life Insur- 
ance, 621, and other authorities. Conditions should be construed 
strictly against the underwriters; and if the language of the policy 
admits of doubt, the benefit must be given to the assured. Hoffman 
vs. Adtna Ins. Co., 32 N. Y., 405; Cropper vs. Ins. Co., 32 Penn., 351; 
7 Nevada, 174; 1M. and Mul., 90, and other cases, 

Second. That this policy being expressly on its face a “ Wife’s non- 
forfeiting,” must be so construed as to give effect to that paramount 
object. That leaving the fourth premium unpaid for thirty days after 
due, whereby the main $10,000 obligation of the company became 
further inoperative under the final clause of the policy, was such a 
“surrender” as will satisfy the above surrender clause and vest in 
the assured the right to call for a $3,000 paid up policy at any time. 
That clause provides that if the assured shall fail to make payment of 
any further premium when due, (December 24th, 1869, in this in- 
stance,) then upon surrender of the policy within thirty days (just 
the time allowed to pay premiums after due upon the main policy) 
after such unpaid premium shall be due, the company will, in ex- 
change therefor, (i. e. in lieu thereof,) issue a paid-up policy, etc. If 
the policy had to be surrendered on the day when the premium is 
due, or within less than thirty days thereafter, this construction would 
not fit, and obviously something more would be required to consti- 
tute a surrender; for the assured has thirty days from premium due 
to pay and keep alive the main policy, and before it becomes further 
inoperative. But the two periods are co-extensive ; the time of sur- 
render coincides with the time when the main policy becomes in- 
operative for default of payment. Therefore, in view of this identity 
of time, the plaintiff contended that allowing the policy to lapse is 
identical with the “ surrender ” and satisfies that clause. Counsel re- 
ferred to Joyce vs. Ins. Co., 45 Maine, 168 ; Boynton vs. Ins. Co., 43 
Vermont, 256 ; Ins. Co. vs. Webster, 6 Wallace 129, and other cases, in 
which the court, he contended, had gone far beyond what was asked 
here, in construing so as to avert forfeiture. 

Third. If the court should be of opinion that there was a forfeiture 
here, it was such a forfeiture as equity will relieve against. It was 
not a forfeiture for non-payment of premium. It was a condition 
subsequent. Reese vs. Ins. Co., 26 Barb., 556. It was the case of an. 
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attempted forfeiture of a vested right to a paid-up $3,000 policy, on 
which the premiums had been paid, because within thirty days the 
insured did not perform the purely mechanical, insubstantial act of 
manually redelivering a void lapsed policy, although the failure to do 
so injured no one, and the company remains, so far as appears, in 
precisely the same position as if that act had been performed. Time 
is not of the essence in equity. Paschall vs. Passmore, 3 Penn., 306. 
To enforce such a forfeiture would be grossly inequitable. Delay 
will not create a forfeiture in equity unless the position of the other 
side has been changed ; particularly when that delay may have been 
encouraged by the company’s own laxity in respect to time. Buckbee 
vs. Ins. Co., 18 Barb., 541. Counsel contended that the previous 
dealing of the company with: the insured, their receipt of premiums 
when long over due, and their note to the insured of February 7th, 
1870, estopped the company from claiming a forfeiture by reason of 
time and amount to a waiver. Citing 26 Iowa, 9; 11 Smith ; 38 
Barb., 402; 12 Wallace, 285; 101 Mass.; 33 Indiana, and other cases. 

The plaintiffs claimed as if upom a policy of $3,000 actually issued. 
Ins. Co. vs. Ins. Co., 3 American Reps., 301 ; 5 Barr, 339; 1 Barr & 
Ald., 681, and other cases. 


Gero. Bippte, Esq., for the company defendant. 

The plaintiffs’ view is based upon the idea that the clause of for- 
feiture in the policy of insurance is analogous to the condition an- 
nexed to real estate, which need not be strictly performed, and that 
by an offer to comply with it, after the time specified in the policy, 
they can compel the company to accept such tardy compliance, and 
waive the forfeiture. It is submitted that the above view is incorrect, 
and that under the above policy, 

1. The contract of insurance ceases at the expiration of the day 
upon which a premium due remains unpaid. 2. After a premium due 
remains unpaid, and during the days of grace allowed by the policy, 
the right of the assured is merely the right of a renewal of the con- 
tract. 3. And under the surrender clause a new policy of insurance 
can be taken out by the insured as a matter of right, by the surren- 
der of his policy within the thirty days ; after the expiration of the 
thirty days all rights on the part of the assured cease and become 
absolutely forfeited. 

I. In the early policies of insurance, where no days of grace were 
allowed, an absolute forfeiture was worked the moment the time for 
payment was gone. See Want vs. Blunt, (1810,) per Lord Ellenbo- 
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rough, 12 East, 182 ; 2 Bigelow’s Insurance Cases, 201, hereafter re- 
ferred to under the Fourth Point. See, also, Bliss on Life Insur- 
ance, pige 254, and the following cases there collected, viz.: Catoir 
vs. Insurance Company, 33 N. J., 487; Robert vs. id., 1 Disney, 
Ohio, 355; same case, 2 Disney, Ohio, 106; Bergson vs. id., 38 
Cal., 541. 

II. In the case first cited—Want vs. Blunt—it was decided that 
where there were days of grace allowed on a policy, within which the 
assured could pay the premiums, and the insured himself died during 
the days of grace,—his legal representatives could not pay the 
over due premium after his death, even within the days of grace. In 
1857, Simpson vs. Accidental Death Insurance Company, 2 Com. 
Bench, (N. S.,) 257; (89 E. C. L., 257 ;) reported also in 2 Bige- 
low’s Insurance Cases, 497, affirmed Want vs. Blunt on this point, 
and fixed the true position of parties, while the premium remained 
unpaid, pending the days of grace. ° 

The test, of course, of this principle is the liability of the compa- 
ny during these days of grace, in case the insured dies within them, 
without first having paid his premium. These cases show that the in- 
sured possesses merely a right of renewal, which is a right which does 
not extend to his personal representatives. These decisions are now 
law on both sides of the Atlantic. In The Life Insurance Co. vs. 
Ruse, 8 Georgia, 534, it is laid down that if a tender of premium be 
made beyond the day named in the policy, but before the expiration 
of the thirty days, the insured then being in life, the company would 
be bound, but if made within the thirty days, the insured being dead, 
and the fact of his death even known to the parties, there would be 
in that event no contract and no consideration for insurance. 

Ill. The right of renewal which the insured has during the days 
of grace, and which he can exercise under the stipulations of ordin- 
ary policies by tendering payment of the over due premium within 
the thirty days, is precisely analogous to the right of renewal con- 
tained in the particular covenant upon which this action is sought to 
be sustained. In the latter case, instead of a tender of money, the 
insured is required to surrender the old policy. If he fails to do so 
within thirty days, he fails to bring himself within the words of the 
covenant, just as much as if he had failed to tender the over due pre- 
mium within the days of grace. In Want vs. Blunt, already cited, the 
same point was made in regard to tendering of the premium iiself, 
and in rendering the decision of the court, Lord Ellenbcrough said : 

“This case has been argued on the part of the plaintiffy on the 
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ground of its being or bearing analogy to a case of a condition an- 
nexed to a real estate ; and it was said that the premium to be paid 
by the assured was a condition to create an estate, that is that the 
annuity to the wife for her life was to depend on the previous pay- 
ments of the quarterly premiums by the husband, which were to 
create, as it were, the annuity for the life of the wife ; and that such 
conditions need not be strictly performed according to the letter, but 
that it was sufficient, if such conditions be performed, as near to the 
condition as may be, and according to its intent and meaning ; al- 
though the letter and words of the condition cannot be performed, 
different from conditions which are to destroy an estate, for those are 
to be taken strictly. * * * * But we are of opinion that the anal- 
ogy does not hold in the present case, and that the rules applicable 
to the condition with respect to land do not apply. This is a contract 
of assurance, and must be construed according to the meaning of 
the parties expressed in the deed or policy.” 

There is an additional injustice which the plaintiff admits in this 
case, because the old policy for $10,000 had indorsed upon it the 
loans for three years, made by the company to the assured, amount- 
ing in all to $572.60, for which the policy was the only. collateral ; 
the annual interest on this was, or would have been, $37.59. Now 
had McCrea surrendered his policy before January 24th, 1870, he 
would, it is true, have received a paid-up policy for $3,000 ; but loans 
to the amount of $572.60, with interest, would have been due upon it; 
and the payment of interest on the loans was part of the considera- 
tion for the original policy, which is in consideration of all loans and 
interest made upon this policy at any time. When the original cun- 
tract of reinsurance became void by the failure to pay the premiums, 
the company’s claim to their loans and interest became void also. In 
this respect there was no mutuality between the parties. The insur- 
ance company had no means of putting an end to the contract ; nor 
could they, if the assured chose to put an end to it, secure the pay- 
ment of their loans. 

But the condition in question is a eondition precedent, which must 
always be performed literally; it does not avail a beneficiary under a 
deed to aver even that the condition was impossible to be performed, 
if it was a condition precedent, because without its performance the 
grantee never had any estate vested in him at all. See Earl of 
Shrewsbury vs. Scott, 6 C..B., (N.S.,) [95 E. C. L.,] 178, by Cock- 
burn, C. J.; and Egerton vs. the Earl of Brownlow, 4 House of Lords 
Cases, 120. See, also, Story on Contracts, chap. 16, sec. 381, where 
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it is laid down that “ if, by the terms you offer, a certain time be pre- 
scribed, within which it may be accepted by the other party, it must 
be accepted within that time.” The letter sent by the agent to Mrs. 
McCrea can have no bearing in this case, because a fifth annual pre- 
mium fell due in the following year, December, 1870, which remained 
unpaid. As a default was made subsequent to the sending of the let- 
ter, that cannot operate as a waiver on the part of the company. 

But it may be urged that this reasoning proceeds on mere techni- 
cal grounds, and is not such as Equity would at this day enforce be- 
tween the parties now before the court. The defendants are a mu- 
tual insurance company, as most modern companies are ; that is to 
say, the profits are all divided among the policy-holders. These pro- 
fits are calculated at stated periods, either every six months or every 
year, from estimates of the actual value of the company’s assets and 
liabilities. Now the liabilities of a life insurance company are always 
that sum which, if put out at compound interest, would pay all the 
various insurance contracts into which the company has entered, as 
they severally fall due, together with running expenses. Most insur- 
ance compaaies are also, at present, required by law to keep, in addi- 
tion to this strict estimate, a fund whose amount is determined by 
certain mathematical formule, and which is called a surplus fund. 
Now any excess over their liabilities and surplus together, form, of 
course, the profits, which are from time to time divided among the 
policy-holders. 

Thus, at any given time, 

Assets = Gross liabilities + Surplus + Profits ; and 

Profits = Assets — [Gross liabilities + Surplus. } 

Consequently after you distribute the profits, the whole assets = 
only gross liabilities + surplus. 

Now every time the company comes to make an estimate of their 
liabilities, to declare a profit, they must know what their liabilities 
are ; in other words, what policies are in force, and what not ; and 
in order to be able to do that, they fix in all their contracts, a period 
after which every policy, the premiums of which are not paid up, or 
any dormant rights on which are not asserted and demanded, shall 
be void and no longer estimated as a liability. The premiums already 
paid on such forfeited policies are therefore divided among the other 
policy-holders, and the capital which was therefore reserved to meet 
them is distributed according to the rules of the company, and no 
longer forms part of their assets. Therefore it is that the defendants, 
when they contracted to enter hereafter, on certain contingencies, 
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into an entirely new contract, viz.: the payment of a loss of $3,000, 
for which they were to receive no premium thereafter, were very careful 
to stipulate, as a preliminary condition, that they would not do so 
unless the old contract was put an end to, and the new one substi- 
tuted for it, before the old one became void. Whenever the old policy 
became void, they were obliged to distribute the premiums paid on 
it among other policy-holders. It has now been so paid. And it is 
grossly unjust for the plaintiff to come in now, two or three years 
after the old contract has become void and the money paid for it 
and on it gone, and ask the defendants to pay a loss on a contract 
which they never really entered into, because long ago, and while 
the assured was still in life, they might have been willing to enter into 
it while they still retained the premiums paid upon it, which would 
have enabled them to do so. 

The court, (Judges Harz, Tuayer, Briaas and Mircuet,) unani- 
mously ordered judgment to be entered for the company defendant. 
No opinion was delivered. 

Henry C. Titus, Esq., for Plaintiff. 

Georce Buwpiz, Esq., for Defendant. 


MOTION FOR CONTINUANCE OF INJUNCTION. 


Superior Court New York City, Special Term, December, 1873. 


WORLD MUTUAL LIFE INS. CO. 
vs. 
THE BUND “HAND IN HAND,” ALBERT ELSASSER, FERDINAND 
SEIDEL, anv N. Y. LIFE INS. CO. 


The defendant Bund was a corporation which provided relief for its sick and poor 
members, and had a contract with the plaintiff to insure the lives of those who 
desired it. Defendants becoming dissatisfied with the plaintiff, attempted to 
transfer their life insurance business to another company. 

Held, that the officers of the defendant Bund had no right to transfer the'life poli- 
cies of its members to another company. 

Held, that a suspicion that the plaintiff was not financially sonnd, or that its man- 
agement was not judicious, was not sufficient to maintain an action, 


Prentice anp Maruer, for Plaintiff. 
. James D, Revmert anp Funuerton, Knox anp Crossy, for Defendants, 
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FREEDMAN, J. 

The defendant, Bund “ Hand in Hand,” is a corporation incorpor- 
ated under and in pursuance of an act entitled “an act for the incor- 
poration of societies or clubs for certain social and recreative pur- 
poses,” passed April 11th, 1865. Its object is to provide relief to sick 
and poor members, and to effect insurance on the lives of all members 
in a legally incorporated life insurance company. To carry out this ob- 
. Ject, the said Bund “ Hand in Hand,” on or about the 4th of April, 
1872, entered into a contract with the plaintiff, whereby the latter 
agreed to insure the lives of all the members of the Bund who should 
be accepted by the plaintiff, at the rate of the regular premiums es- 
tablished or to be established by the plaintiff, to accept through the 
instrumentality of the Bund payment of the said premiums in weekly, 
monthly or quarterly installments, and to grant to the Bund certain 
commissions and allowances for procuring the business and actively 
assisting in its management. The contract contains minute provi- 
sions as to the rights and duties of the contracting parties, and of the 
holders of the policies to be issued under it. They are too numerous 
to be noticed in detail. The plaintiff agreed, among other things, 
not to allow within the territorial limits of the States New York, New 
Jersey and Connecticut, the same terms to any other organization 
that might enter into competition with the Bund. The latter bound 
itself not to insure its members in any other than plaintiff's company. 
It was also mutually agreed that as long as the Bund did not number 
twenty thousand paying members and a single policy remained in 
force, the contract should never be dissolved. 

By the terms of the constitution of the Bund, the commissions to 
be allowed by the plaintiff were to pass into the treasury of the Bund 
and to constitute a fund from which members in certain cases should 
derived certain benefits, and the contract with the plaintiff was re- 
garded as offering such inducements to members, that the fact of its 
execution was incorporated into the constitution of the Bund, and 
announced to the world in the following language : 

“The Bund has made a contract with the World Mutual Life In- 
surance Company, an old, legally incorporated life insurance company, 
well known to the public for its solidity, wherein are secured to the 
society— 

“(a.) A lower rate ; 

“(b.) The agent’s commission ; 

“(¢.) The necessary printing, and 
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“(d.) An allowance for management, increasing with the increase 
of membership.” 

Under this contract the Bund effected insurance on the lives of 
about fifteen hundred of its members, so that said society became a 
highly important branch (of plaintiff's business. This result was ob- 
tained by the plaintiff at great cost and labor, by extending at all 
times liberal aid to the Bund, and’ by making liberal advances to the 
agents of the Bund to be repaid from future earnings. 

For reasons not necessary to discuss, the relations between these 
two corporations have become highly unpleasant, and the Bund has 
taken some steps to transfer its insurance business to the New York 
Life Insurance Company. It is true that no contract to this effect 
has yet been executed. But the evidence is clear and convincing 
that the execution of one is contemplated, and that negotiations for 
that purpose were had ; the evidence also shows that an agitation 
has been set on foot by some of the officers of the Bund to induce the 
members of that corporation to suffer their policies in plaintiff's com- 
pany to lapse, and then to effect a new insurance in the New York 
Life Insurance Company. 

I have searched in and outside of the contract, by which the rights 
of the parties are to be determined, for some justification of, or legal 
excuse for such conduct, but have not been able to discover any. 
Upon this point the burden of proof is with the Bund. The circum- 
stances relied on as constituting breaches of the contract on the part 
of the World Mutual Life Ins. Co., namely, delay in passing upon 
applications for insurance, the rejection of certain applications, etc., 
etc., seem to be matters which, under the contract, rested wholly in 
the discretion of that company. They might have been, and if they 
constitute real grievances, should have been submitted to the board 
of conference provided for in the contract ; but the Bund did not see 
fit to resort to this remedy. Nor can the World Mutual Life Ins. Co. 
be tried on this action upon charges of insolvency and reckless man- 
agement of its own corporate affairs. If true, these charges should 
be made and submitted to the authorities charged by law with the 
duty of investigating them and taking suitable action thereon. 
Before they are thus established, the Bund is not in a position to 
urge simply the precarious condition of said company as a matter of 
defense, because it might readily have provided in the contract itself 
for such a contingency, or for the right of terminating the contract 
for certain causes upon certain conditions, Instead of doing so, it 
seems to have been the clear intent and deliberate purpose of the 
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Bund that its fortunes should be indissolubly connected with the for- 
tunes of the World Mutual Life Ins. Co. In view of this fact, I have 
no power to make a new or different contract for the parties. 

Now it may be that many members of the Bund are desirous of sev- 
ering their connection with the plaintiff, and if in the exercise of their 
own individual judgment they should see fit to suffer their policies to 
lapse, and to take out new ones in the New York Life Ins. Co., neither 
the plaintiff nor the Bund can complain. But neither the Bund nor 
any of its officers has the right to influence them, directly or indirect- 
ly in this respect. All corporate action to this end is unlawful. Nor 
can any person, while holding an official position in the Bund, be per- 
mitted, under the plea of individual action, to produce this result, or 
to reap any advantage or benefit from such action. Even if sufficient 
cause existed for which a court of equity could grant a dissolution of the 
contract, yet, as long as the ability on the part of the plaintiff to fulfill its 
part of the contract continued, such dissolution, in view of the fact that 
there are unadjusted accounts between the parties and a balance due to 
the plaintiff could be decreed only after an accounting and a resti- 
tution. He who seeks equity must do equity. Soif at any time, 
plaintiff should for any reason become incapacitated from performing 
its duties under the contract, the Bund may have relief on a proper 
application for that purpose and upon such terms as may be just. 
But no such relief is prayed for in the answer. The Bund and the 
defendants, Elsasser and Seidel, who are officers, simply deny the 
breach of contract alleged against them, and then they aver a breach 
on plaintiffs part for which they claim damages. Their position in 
this respect, as the case now stands, is not a tenable one. 

The injunction as modified does not affect the business or property 
of the Bund generally, but restrains only the unlawful action above 
referred to. Upon well settled principles of equity jurisprudence, the 
plaintiff has shown itself entitled to its continuance until the final 
determination of the rights of the parties upon the trial, and the mo- 
tion must therefore be: granted and the injunction continued with 
ten dollars costs. 
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ASSIGNMENT OF POLICY. 


Supreme Court, City and-County of New York. 


BARRY 
Us. 


THE MUTUAL LIFE INSURANCE CO. anp BRUNE & WHITRIDGE.* 


Policy-holder was insured in favor of his wife, but wishing to assign the policies, 
his wife was persuaded to sign an agreement to that effect. The assignee, find- 
ing that this assignment was not valid, made an arrangement with the company 
to have the policies lapse and new policies issued to him. 


The insured dying soon after, both the wife and the assignee claimed the amount 
due on the policies. 


Held, that this was a proper case for a bill of interpleader, 


Held, that both parties claiming the amount, having submitted the entire case to 
the jurisdiction of this court, it is competent to deal with it as the law requires. 


On the 9th day of January, 1867, John S. Barry made application 
to the Mutual Life Insurance Company of New York, for a policy of 
$20,000 on his life, and on the 8th of December application was made 
for a second policy, both of which applications were accepted and 
policies were issued in favor of his wife, Rosalie C. Barry. Barry be- 
coming embarrassed, wished to assign these policies to William H. 
Brune to secure the payment of a debt, and Mrs. Barry, at the re- 
quest of her husband, signed a paper for the purpose of assigning 
these policies to Brune. Defendant not accepting this assignment as 
binding, an arrangement was made by which these policies were to 
be allowed to lapse, and application made by Brune for the issue of 
new ones of the same amount in favor of himself, and accordingly the 
original policies were surrendered and cancelled and new policies to 
the amount of $25,000 were issued on the life of Barry in favor of 
Brune, on or about the 18th of January, 1872. 

The new policies were issued in revival and continuation of the old 
ones, with a change of date, and person to whom they were payable. 
In February, 1872, Brune assigned said policies to Whitridge. In 


* Decision rendered November 26th, 1873. 

We surrender considerable space to this case, decided in the Supreme Court, because the 
questions here involved are to come up again in the Supreme Court of the United States, and we 
deem it important to present this case now, in order that the subject may be more clearly under- 
stood hereafter, and that the public may have a complete history of it.—Ep. InsuBance Law 
JOURNAL. 
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March, 1872, John S. Barry died, and the plaintiff began this action 
in the Supreme Court of New York, alleging fraud in the assign- 
ment, asking that defendant be enjoined from paying the amount to 
Whitridge as assignee, and claiming it herself. Whitridge and Brune 
also became parties to the case and claimed the amount due on the 
policies. Brune and Withridge, through their counsel in Maryland, 
employed Owen, Nash and Gray of New York, as counsel in this case, 
and on the 19th day of June, 1872, they agreed that defendant should 
deposit $25,000, the amount due on said policies, to the credit of said 
action, and be dismissed. An order from this court was made and 
entered by Mr. Justice Barrett, discharging the defendant from all 
further liability to either of the parties to this action, and the money 
was paid as ordered. 

On the 19th of September, 1872, counsel for Whitridge brought 
two suits on the two policies against this defendant, in the Circuit 
Court of the United States for the District of Maryland,* thus repu- 
diating the act of Owen, Nash and Gray, attorneys for Whitridge in 
New York, considering that they were not authorized to make such 
an agreement, and on motion, Judge Barrett’s order was vacated 
November 30th, 1872. This question being taken to the Court of 
Appeals, the appeal was dismissed on the ground that such an order 
was not reviewable by that court. 

The petition sets forth that both Rosalie C. Barry and Whitridge 
claim the amount due on these policies, the former on the ground of 
fraudulent assignment and the latter as assignee of Brune, and asks 
that Brune may be enjoined and restrained from all further proceed- 
ings against the defendant in the two cases pending in the Circuit 
Court of the United States for the District of Maryland, and also asks 
that said parties may interplead and settle their rights to said sum 
of money. 


Sanrorp, Rosson anp Wooprvrr, for Plaintiff. 
Davirs anv Work, for Defendants. 


Barrert, J. 


1. This is a petition in the nature of a bill of interpleader filed by the 
defendant, The Mutual Life Ins. Co., for leave to pay into court $25,- 
000, the amount of two policies of insurance issued by them upon the 


* A verdict was rendered against the company when it was under injunction not to pay the 
amount. Tie case has been appeaied to the Supreme Court of the United States, 





76 Report of Decisions. Jan. 


life of the plaintiff's husband. It was not necessary to file an inde- 
pendent bill of interpleader, and the application upon petition in this 
suit was the proper remedy. Badger vs. Rogers, 2 Paige, 209. The 
suit is at issue as between the plaintiff and the defendants, Brune & 
Whitridge, each party in his or her pleading claiming to be entitled 
to the sums due and payable by the company upon these policies. So 
far it is a perfectly clear case for an interpleader. But Brune and 
Whitridge argue that they have a right to recover against the com- 
pany even if the plaintiff shall ultimately sustain her position in this 
action. That may be; but if so, it will not be by an action upon these 
policies; on the contrary, it will be by reason of their failure to recover 
upon the policies. It will, as their counsel argues, be an action for 
damages if they (the company) give him (Brune) what is as a securi- 
ty worthless. So far, Brune has not withdrawn from the controversy 
nor abandoned his claim to recover directly upon the policies. He 
may yet succeed in defeating Mrs. Barry in this action and recovering 
the amount of the policies. In that case he will have no other claim 
against the company. Now thecompany does not seek to be relieved 
in this action from any contingent liability growing out of Brune’s 
ultimate failure herein, but merely from liability upon their contracts 
of insurance. Originally the policies were issued to Mrs, Barry; she 
assigned them to Brune to secure advances made by the latter to her 
husband. It is claimed that this was done ignorantly and by com- 
pulsion of her husband. Because of doubts as to the assignability of 
the policies they were permitted to lapse and fresh policies were is- 
sued directly to Brune. Mrs. Barry claims that these fresh policies 
were in law taken by Brune as her trustee, and that the lapsing was 
a desire to evade the question of non-assignability. Brune claims 
that the assignment with respect to lapsing and reissuing was sug- 
gested by the company, and that if they were ignorant of the law and 
misadvised him they must be held responsible should he in conse- 
quence lose the security. It is perfectly clear to my mind, upon these 
facts, that the company has a right to interplead with respect to the 
conflicting claims of these parties; there is but one sum of $25,000 
due by the company upon these policies, and it would be manifestly 
unjust to subject them to different suits by different claimants with 
respect thereto. If the plaintiff recovers here at all, it will be the $25,- 
000 due and payable to Brune by the terms of these policies. 

It is precisely the same as to Brune, and it will never do to say 
that the company cannot be discharged from such claims and from 
all claims upon the policies merely because one of the claimants may 





1874.] Barry vs. Mutual Life Ins. Co. et al. 77 


have another remedy against them if defeated in his direct claims 
upon the policies. Further, these contingent claims are not matters 
of record but of argument. They are not set up in the answers 
of either Brune or Whitridge, nor in the affidavit of Mr. Nash, read 
in opposition to the present petition. 

The facts stated in the petition are not denied or controverted, and 
in my judgment the petition is to be treated as confessed, - as an 
ordinary bill of interpleader taken pro confesso. 

(2.) With respect to the injunction, that, it seems to me, follows as a 
matter of course. Judge Danforth’s order was not a part of any in- 
terpleader process, It is usual, where a party is authorized to puy 
money into court, to abide the event of a litigation between other 
parties to stay all further proceedings against him. Lowe vs. Rich- 
ardson, 3 Mad. R., 277. Here the defendants, Brune and Whitridge, 
voluntarily submitted themselves to the jurisdiction of this court, and 
on the 29th of June, 1872, filed their answers herein, claiming the very 
amounts in controversy under and by virtue of the two policies of in- 
surance issued to them. The prayer of Brune’s auswer is that the 
defendant, Whitridge, do collect and receive the amount due under the 
said policies. Whitridge’s prayer is, that he be adjudged and de- 
clared entitled to have and receive the aforesaid insurance money, 
and every part thereof, and Brune expressly alleges in his answer 
that the two policies in question constitute the only claim on the said 
company on account of insurance on the life of said Barry. Thus 
this court seems fully possessed of the entire controversy between the 
parties with respect to “the amount due under the said policies,” 
and with respect to “the insurance money and every part thereof.” 
After thus submitting to the jurisdiction of the court, possessed as it 
is of both legal and equitable powers, and fully competent to deal 
with the entire controversy, the defendants, Brune and Whitridge, sub- 
sequently, and without attempting to withdraw or to be permitted to 
withdraw from this jurisdiction, commenced two actions in Maryland 
against the company to recover the identical amounts claimed by 
them in this action and upon the identical policies. It requires no 
argument to show that they should not be permitted thus to harass 
the defendant, the company, and that they should be enjoined from 
prosecuting any action against the company upon these policies in 
question. As however the company has already obtained such an 
injunction in this suit, it will not be necessary to embody a further 
injunction in the order to be now entered. If, however, Judge Dan- 
forth’s order should be reversed by reason of it being unaccompanied 
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by an interpleader, or for any other reason, then the company may 
have a similar injunction as a part and parcel of this order. 

The present order is, that the company be authorized to pay the 
money into court to abide the event of this suit as between Mrs. Barry 
and Brune and Whitridge, and that such company be thereupon dis- 
charged from all liability to the parties to this action, or either of 
them, on the policies of insurance in question. Further, that the 
plaintiff be enjoined from bringing any other action against the com- 
pany on said policies of insurance, the defendants being already so 
enjoined by order of this court made and entered on the 2nd day of 
May, 1873. Further, that in case of the reversal of the last mentioned 
order, then the defendants, Brune and Whitridge, be enjoined in like 
manner as the plaintiff, as a part and parcel of this order. Further, 
that the company is entitled to its costs, and ten dollars costs of this 
motion, to be deducted from the sum deposited. Ordered to be settled 
on one day’s notice. 


FRAUD IN PROOFS OF LOSS. 


SAMUEL RUBIN 
vs. 


THE BREWERS’ AND MALTSTERS’ INSURANCE COMPANY. 


The following case was recently tried in the Marine Court, No. 3, 
New York city, before Judge Joachimsen : 

The plaintiff kept a small store of fancy goods, gentlemen’s furnish- 
ing goods, and peddlers’ supplies, at No. 34 East Broadway, and was 
burned out in January last. The policy in suit was one of four of 
$1,000 each, in four different companies. The court, in charging the 
jury, said that the defendants represented a legitimate body of men, 
engaging in a pursuit extremely useful to the public, and that insur- 
ance companies were entitled to as impartial a consideration of their 
defense as an individual ; that because one company may be dishon- 
est it does not follow that another iss The court then said : 

The plaintiff comes into court with a paper insuring him in de- 
fendant’s company for $1,000, subject to a prior insurance of $2,000. 
Upon his proofs he shows that there was a prior insurance of $3,000, 
and upon the conditions of the contract it appears that any insurance 
for a higher sum than was permitted vitiated the contract. It is 
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claimed that this was by mistake; but this court has no power to cor- 
rect mistakes in contracts, and if it rested upon that alone, I should 
have ended the case the first day. But parties to a contract may im- 
pliedly waive or change a mere condition, and you have a right, upon 
the evidence, to conclude that this writing. of $2,000 in the policy 
should stand and be read as $3,000. The contract being established, 
plaintiff must show that he has suffered loss and damage for which 
he is entitled to indemnity. A contract of insurance is, in law, con- 
sidered a contract of indemnity ; the intent in the establishment of 
insurance companies was primarily the protection of the community 
against loss ; it is not one for the sale of goods by the assured nor of 
the purchase of goods by the insurer. The moment you consider it in 
that light it becomes a gaming contract, and you might as well go to 
a faro bank as to have a policy of insurance. The plaintiff, therefore, 
is bound to show that in point of fact he did suffer loss and damage 
to the amount claimed, and that he presented a true account to the 
companies, before he can recover. 

The plaintiff claims that he lost goods to the amount of $3,000, 
and that other goods were damaged to the amount of $500 or $600. 
The only evidence of the existence of these goods is the plaintiff's 
oath, for he has not brought the men from whom he bought them. 
He increased his insurance to $4,000, and says his stock was worth 
that sum of money. There is no controversy about a portion of his 
proofs of loss, but then he adds other items about which there is con- 
troversy ; he begins with fifty dozens of one thing, and ends with a 
a large quantity of this and a large quantity of that. Now there is 
an axiom of law, that fraud deals in generalities, and you have a right 
to infer, from the mere generality of the description, unsubstantiated 
by evidence, that a fraud might be contemplated. Then the evidence 
is that the fire was extinguished by a single hose in five minutes. If 
the loss did not take place plaintiff cannot claim indemnity for what 
he never lost ; and if you think there was fraud, then under the pol- 
icy he can receive nothing. But you are not to presume fraud unless 
it is actually proven; there may be false statements and yet no fraud. 
If you conclude there was no fraud, then you will consider what the 
actual damages were. The appraisers for the companies fix the loss 
on the stock that was found at $410.58, and plaintiff's appraiser at 
$685.16. If you believe there is any honesty in this case, you will 

take these figures as the basis, one fourth of which the plaintiff would 
be entitled to recover; and if you find evidence that there were other 
goods there, you may act upon it ; but if plaintiff has been guilty of 
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fraud, or false swearing, either in the preliminary proofs or in this 
trial, he is not entitled to recover. 
Jury disagreed ; one for plaintiff, eleven for defendant. 


—— 9-4 


ASSIGNMENT OF POLICIES. 


WHITRIDGE, Assignee, 
vs. 


MUTUAL LIFE INS. CO. 


The Baltimore American of the 3rd December says: “The de- 
cision in the case of Horatio L. Whitridge, assignee of W. H. Brune, 
vs. The Mutual Life Insurance Company of New York, that has 
been for several days on trial in the United States Circuit Court, is 
a matter of considerable interest to insurance people. A Mrs. Barry 
held certain policies of insurance, amounting to $25,000, on the life 
of her husband, which was assigned by her to W. H. Brune, and by 
him to Whitridge. Brune discovered that under existing decisions 
in New York it was held doubtful whether a wife could assign insur- 
ance which inured to the benefit of her children in case she died be- 
fore her husband, and an arrangement was made, with the assent of 
the company, by which, upon the lapse of these policies by nonpay- 
ment of accruing premiums, the company cancelled those policies, 
and issued new ones for the same amount to William H. Brune di- 
rectly. The plaintiff, by counsel, sued the insurance company here 
upon the new policies, maintaining that they constituted distinct and 
independent causes of action against the company, and were not affect- 
ed by any assumed rights or equities of Mrs. Barry as to said cancelled 
policies, and had no connection with the rights and bill of complaint 
filed by her in New York, to which the insurance company and Mr. 
Brune and Mr. Whitridge were made defendants. Though still 
pending, that case did not affect the rights of this plaintiff in the 
present suit, on the ground of lis pendens. The court so held, and de- 
cided that the cause of the two actions on the cancelled policies, and 
on this, were not the same, and the right of the plaintiff here to re- 
cover on the new policies was clear and absolute. 

Judgment was entered for $25,000, the amount of the two policies, 
and $2,175, interest and costs. The insurance company prayed a writ 
of error to the United States Supreme Court.”* 


* For another view of the same case see Ins, Law Jour’l, p. 74. 





